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United States Court of Appeals for the 

District of Columbia ! 


No. 6343. I 

j 

Robert G. Harman, Receiver, &c., Appellant, 


Joseph H. Himes. 


a Supreme Court of the District of Columbija. 

At Law. j 

No. 81315. | 

Robert G. Harman, Receiver, Lincoln Hotel Corporation, 

Plaintiff, 

7 i 


Joseph H. Himes, Defendant. j 

| 

United States of America, | 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in sifiid Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were bled and proceedings had, in the above-jentitled 
cause, to wit : 

1 Declaration. I 

i 

Filed Mav 25, 1932. I 

* 

In the Supreme Court of the District of Columbia. 

At Law. j 

No. 81315. ! 

i 

Robert G. Harman, Receiver, Lincoln Hotel Corporation, 

Plaintiff, 


Joseph H. Himes, Defendant. 

(1) The plaintiff, Robert G. Harman, Receiver of the 
Lincoln Hotel Corporation, an insolvent corporation! of the 

1—6343a 
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State of Delaware, by his attorneys, sues the defendant, 
Joseph II. Himes, for money payable by the said defendant 
to the said plaintiff, as such Receiver, for that, heretofore, 
on, to wit, October 27th, 1922, by virtue of a certain cer¬ 
tificate of incorporation duly made, filed and recorded 
under the constitution and laws of 1 lie State of Delaware, 
the Lincoln Hotel Corporation became, and was, and still is, 
a corporation of said state and the persons named in said 
certificate, their successors and assigns, became, and were, 
and still are, a body corporate with perpetual existence 
under the name of the Lincoln Hotel Corporation, for the 
purpose, among* others, of building, erecting, leasing or 
otherwise acquiring, managing, occupying, maintaining and 
operating buildings for hotel purposes, dwelling houses, 
apartment houses, office buildings and other structures, and 
it was provided, in and by said certificate of incorporation, 
that the principal place of business of the said corporation 
should be at Dover, County of Kent, in the State of Dela¬ 


ware; and that the capital of the said corporation should 
be $1,000,000.00, represented by 10,000 shares of common 
* stock, arid the said corporation, being duly organized, 
2 entered upon the execution of its corporate objects 


authorized in said certificate; and thereafter said 


certificate of incorporation was, on, to wit, December 27tli, 
1922, duly amended whereby the authorized capital of said 
Lincoln Hotel Corporation was increased to $1,500,000.00 
represented by 15,000 shares of stock divided into 5,000 
shares of preferred and 10,000 shares of common stock, 
each of the par value of $100.00 per share. 

(2) Thereafter the defendant, on, to wit, the 27th day of 
Januarv, 1923, bv his certain agreement in writing, deliv- 
ered to said Lincoln Hotel Corporation, subscribed for 700 
shares of the preferred stock and 700 shares of the com¬ 
mon stock of said corporation, and, for himself, his heirs 
and legal representatives, undertook, promised and agreed 
with the said Lincoln Hotel Corporation that lie would take 
and pay for the said shares of the capital stock of the said 
corporation of the par value of $140,000.00 and undertook 
and agreed that on account of his said subscription lie 
would pay to the Lincoln Hotel Corporation but $50,000.00; 
and thereupon the defendant was listed of record in the 
books of the said Lincoln Hotel Corporation as a stock¬ 
holder in the amount of 700 shares of the preferred stock, 
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and 700 shares of the common stock thereof and thq defend¬ 
ant by means of the premises became, was, and M ill is, a 
stockholder of the said Lincoln Hotel Corporalio|n within 
the meaning; of the constitution, statutes and lawis of the 
State of Delaware, and, in and by virtue of his said Subscrip¬ 
tion, promised and agreed that the constitution, |statutes 
and law’s of the State of Delaware, with respect to (corpora¬ 
tions of said state, and the liabilitv of stockholder^, should 
form part of said subscription contract, and of tlnj* obliga¬ 
tion thereof as if the same w'cre incorporated therjein, and 
more especially the provision of said law- tlijat wdien 
3 the whole consideration payable for the shajres of a 
corporation shall not have been paid in, anq the as¬ 
sets shall be insufficient to satisfv the claims of its credi- 
tors, each stockholder shall be bound to pay on eac(h share 
held by him the sum necessary to complete the anfount of 
the par value of such share as fixed bv the charter of the 
company or its certificate of incorporation, or such propor¬ 
tion of that sum as shall be required to satisfy thje debts 
of the company, but said defendant did not pay, anjd prior 
to the decree of assessment hereinafter mentioned, Had not 
paid, and has not paid in full for the said shares of sjtock or 
the amount of the par value thereof as fixed by tliejcertifi¬ 
cate of incorporation, leaving unpaid $90,000.00, las the 
sum necessary to complete the amount of the par value of 
the shares so held by him. j 

(3) Thereafter on, to wit, April 11th, 1928, in a pertain 
suit brought in the Court of Chancery of the State ojf Dela¬ 
ware in and for New’ Castle County, a court of geneital jur¬ 
isdiction and of record, by Leslie M. Shaw’ and Ajlice C. 
Shaw’, being creditors of the said Lincoln Hotel Corpora¬ 
tion, in w’hich said suit the said Leslie M. Shaw' amt Alice 
C. Shaw’ w’ere plaintiffs and the said Lincoln Hotel Corpor¬ 
ation w T as defendant, such proceedings w’cre had tlijat the 
said Lincoln Hotel Corporation w T as, by the consideration 
of the said court, adjudged to be insolvent, and the plain¬ 
tiff, Robert G. Harman, was duly appointed, becamt, w’as 
and still is, Receiver of the said Lincoln Hotel Corporation, 
and, in accordance w’ith the statute of said State oflDela- 

7 # I 

w’are in such case made and provided, and the law’s thereof, 
and by the decree of said court; vested w’ith pow’er afid au¬ 
thority to take charge of the estate, effects, business and 
affairs thereof, and be vested with title of said corporation 




4 


K. G. HARMAN VS. J. II. HIMES. 


to all its books, papers, documents, rights of action. 
4 and other property, real, personal or mixed of what¬ 
soever nature, kind, class or description and where¬ 
soever situated, except real estate situated outside of the 
State of Delaware, with power to prosecute or defend, in 
the name of the corporation, or otherwise, all claims or 
suits and to do all other acts which might be done bv said 
corporation and might be necessary or proper under the 
order or decree of said court, and the plaintiff, the said 
Robert G. Harman, having theretofore duly qualified as 
such Receiver, entered upon his duty and is now vested 
with title as such. 


(4) Thereafter, by an order passed in said cause in said 
Court of Chancery authorizing creditors to become parties 
to said cause and prove their claims within a time specified, 
whereof notice was duly given in accordance with the laws 
of said state and the rules and course of practice of said 
court, certain creditors became parties thereto and proved 
claims, including the claims of the said Leslie M. Shaw and 
Alice C. Shaw, amounting in the aggregate to $95,824.44, 
which, after due hearing, the said Court of Chancery found 
and adjudged to be the existing indebtedness of the said 
Lincoln Hotel Corporation and the claims of all its credi¬ 


tors. 


(5) Thereafter, it appearing that the assets of the said 
Lincoln Hotel Corporation were insufficient to satisfy the 
claims of its creditors, and that the whole capital stock 
thereof had not been paid in, the said Receiver, the plaintiff 
herein, did, on, to wit, April 1st, 1931, file a petition in said 
cause in said Court of Chancery of the said State of Dela¬ 


ware in and for New Castle County, praying that the court 
levy an assessment on the stockholders of the said Lincoln 
Hotel Corporation requiring them severally to pay the said 
Receiver such amounts of their several unpaid stock sub¬ 
scriptions as the court should ascertain to be neces- 
5 sary to pay the debts of the said corporation with 
interest, and the expenses of winding up the said cor¬ 
poration ’s affairs together with costs, upon which said pe¬ 
tition an order was passed by said Court of Chancery di¬ 
recting that a rule of said court issue directed to the stock¬ 
holders of said company who had not fully paid their stock 
subscriptions, requiring them to appear at a time in said 
order fixed and show cause, if any they had, why said as- 
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sessment should not be made, a copy of which said petition, 
order and rule was served upon the said stockholders by 
sending copies thereof by registered letter to tllieir last 
known residence or place of business and mailed within six 
days after said order, all as by said order specified; and 
thereafter such further proceedings were had in sajd cause 
that, by the consideration of the said court, it wa?, on, to 
wit, January 20, 1932, found that there were no tjunds or 
property of the said Lincoln Hotel Corporation with which 
to pay the debts and claims or any part thereof, exbept the 
money due from its stockholders who had not paid j the full 
par value for their shares whereby the assets wercf insuffi¬ 
cient to satisfy the claims of its creditors; that itsj capital 
stock was not fully paid in, but that large amounts!, aggre¬ 
gating $90,400.00, remained unpaid upon the shares! of pre¬ 
ferred and common stock, respectively subscribed tor and 
held by the defendant Joseph H. Himes and one Aaron M. 
Cohen, stockholders as set forth in schedules “B ? ’ ai|id “C” 
incorporated in said decree; that the unpaid debtsj of the 
said corporation amounted to $95,824.44; that the coists and 
expenses of the receivership and of collecting the jassess- 
ment therein to be levied would be $20,000.00, and that the 
total amount required to satisfy the debts of the sjjjid cor¬ 
poration and assessed upon the stockholders! liable 
fi therefor was $115,824.44; that certain holdbrs of 
the stock of the said Lincoln Hotel Corporation, to 
wit, the defendant herein and said Aaron M. Column, not 
having paid the amounts necessary to complete the par 
value of the shares respectively held by them, were liable 
to an assessment to pay said debts and receivership ex¬ 
penses, and that the sum of $100.00 was necessary! to be 
assessed and paid upon each share of stock held by said 
Joseph H. Himes and said Aaron M. Cohen, where'pf the 
number of shares so outstanding, the persons by jwhom 
held, to wit, the defendant and said Aaron M. Coliefi, and 
the amounts respectively due, were set forth in a cprtain 
other schedule “D” incorporated in said decree; ^here¬ 
upon it was, by the said court, adjudged, ordered apd de¬ 
creed that the amount necessary to be raised to pay the 
principal of the said claims of the creditors of the! said 
Lincoln Hotel Corporation, found and allowed by the court 
as aforesaid, was $95,824.44, and the estimated costs and 
expenses of the receivership, including the collection of 
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the assessments by the said court thereinafter levied for 
the payment of said claims, amounted to the sum of 
$20,000.00, and the total amount necessarv to satisfy the 
debts of the said corporation and costs and expenses was 
the sum of $115,824.44, and further that it was necessary 
to assess the said last mentioned sum upon the shares of 
stock of said company which had not been paid for in full, 
and upon the holders thereof, or the legal representatives 
of such of them as may be dead; that for the said purpose 
an assessment of one hundred dollars ($100.00) was 
thereby levied on each of said shares of stock, preferred 
and common, remaining unpaid as aforesaid, which said 
amount so assessed and levied should be credited with anv 
payments theretofore made for and on account of the said 
stock, and that the holders of said unpaid stock, or the 
legal representatives of such of them as may be dead, pay 
to said Receiver the said sums so assessed, and 
7 specified in said schedule “D” incorporated in said 
decree; that is to say, that the defendant should pay 
the said plaintiff as Receiver the sum of $90,000.00 for 
and in respect of said shares so held by him, less a further 
credit of six per cent upon the amount levied and assessed 
if the same was paid within the time prescribed by said 
decree, that is to sav, on or before February 22nd, 1932; 
and it was further adjudged, ordered and decreed, by said 
court, that the Receiver send, within ten days from the 
date of said decree, that is to sav, within ten da vs from 
January 20th, 1932, by registered postpaid letter addressed 
to each ot the holders of shares of stock of said company 
as set forth in said schedule ‘*D" of said decree, (or their 
legal representatives), a copy of said decree, with a de¬ 
mand for payment on or before the 22nd dav of February 

1932, of the amounts severally due from them as shown bv 

• • 

said schedulei “D”; and that the Receiver, in case of a 
refusal by any stockholder, including the said defendant, 
to pay the said assessment within the time specified was 
authorized and empowered to institute action or suit in 
any court having jurisdiction whether in said State of 
Delaware or elsewhere, as said Receiver shall deem neces¬ 
sary or proper, for the collection of the same, and against 
the said stockholders, or their legal representatives, and 
the right to sue therefor is, and was, in the plaintiff, as 
such Receiver, which said decree, and all and singular the 
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orders and decrees of said Court of Chancery abbve men- 

•j 

tioned still remain in full force and effect, not in! anywise 
reversed, annulled, vacated, set aside or discharged, as by 
the records and proceedings thereof in said court! remain¬ 
ing according to the law of Delaware is more fulily mani- 
fest and apparent. I 

((>) And by reason of the premises the defendant 

8 became liable and bound to pay to the plaintiff, as 
such Receiver, the balance of the unpaid par!value of 

the shares of preferred and common stock subscribed for 
and held by him according to the assessment in said decree 
levied, and by said decree found and assessed t<|> be the 
proportion of the sum necessary to complete the! amount 
of the par value of each of said shares, as fixed by! the cer¬ 
tificate of incorporation, required to satisfy the ^lebts of 
the said Lincoln Hotel Corporation; that is to say,ithe sum 
of $90,000.00, stated in said schedule “D” incorporated in 
said decree and so found, determined, adjudged land as¬ 
sessed against the defendant in respect of the st<j)ck sub¬ 
scribed for and held bv him. 

%/ 

And the plaintiff says that on, to wit, the 29thj day of 
January 1932, he mailed to the said defendant, as| well as 
to the other stockholder of the said Lincoln Hotel Corpora¬ 
tion set forth in said schedule *‘D”, by registered mail, 
postage prepaid, a copy of the said decree of assessment 
and also a notice and a demand to pay to the said plaintiff, 
as Receiver, the amount due under, and assessed in, said 
decree to be paid by the said defendant for, on account, 
and in respect of, said shares of stock, but the said defend¬ 
ant, did not pay the amount fixed by said assessment or 
any part thereof, but the whole amount thereof remains 
due and owing to the plaintiff, as such Receiver; and all 
conditions have been performed, and all things have been 
done, and all time has elapsed, necessary to entitle the 
plaintiff, as such Receiver, to sue for, and recover, tlie said 
sum from the defendant in this action. Wherebv and bv 

• i * 

means of the premises, an action has accrued to thel plain¬ 
tiff, as such Receiver, to have and recover the said sum 
of money from the said defendant. Yet the defendant, 
though thereunto often requested, has not paid thje said 
sum or any part thereof, but so to do has refused 

9 and still refuses, and the plaintiff, as such Receiver, 
brings this suit and claims the sum of $90,6(30.00, 
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with interest thereon from the 22nd day of February 1932, 
besides costs of this suit. 

J. H. BILBREY, 
Attorney for Plaintiff. 

JOHN R. NICHOLSON, 

HENRY H. GLASSIE, 

Of Counsel . 

Affidavit of Merit. 


State of Delaware, 

New Castle County, ss: 

Robert G. Harman, being* first duly sworn, deposes and 
says: That he is the plaintiff named in the foregoing and 
annexed declaration and makes this affidavit in support of 
the same. That the plaintiff is a citizen of the United 
States and of the State of Delaware, and resident therein. 
That tlie plaintiff is the duly appointed, qualified and con¬ 
stituted receiver of the Lincoln Hotel Corporation, an in¬ 
solvent corporation of the State of Delaware, under and by 
virtue of and in accordance with the constitution, laws and 
statutes of said State and as such is entitled and empow¬ 
ered in his name as such receiver to sue for and recover in 
this action from the defendant the sum of Ninety Thou¬ 
sand Dollars ($90,000.00) owing by said defendant to him 
as such receiver, exclusive of all set offs and just grounds 
of defense. That the facts constituting plaintiff's said 
cause of action and entitling him to have judgment for the 
amount claimed in said declaration against the said defend¬ 
ant are, and the plaintiff oil oath deposes and says as 
follows: 

10 1. That on or about the 27th dav of October, 1922, 

the said Lincoln Hotel Corporation was duly incor¬ 
porated under the constitution, statutes and laws of the 
State of Delaware, by a certificate of incorporation duly 

made filed and recorded in said State bv one Jerry C. 

* » 

Myers, one George A. Watson, and one Walter A. Johnson. 
That said certificate of incorporation set out and stated 
that the name of the said company should be Lincoln Hotel 
Corporation, the amount of its capital should be One Mil¬ 
lion Dollars ($1,000,000.00), represented by 10,000 shares 
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of common slock, each of the par value of $100.00 ]j>er share, 
and that the object of the corporation, among other pur¬ 
poses, was to build, erect, lease, or otherwise acquire, man¬ 
age, occupy, maintain and operate buildings for hotel pur¬ 
poses, dwelling houses, office buildings and othbr struc¬ 
tures. That thereafter the corporation was duly Organized 
and began the execution of its corporation purposes. 

That thereafter, on, to wit, December 27, 1922, j the said 
Lincoln Hotel Corporation duly filed a certificate of amend¬ 
ment to its certificate of incorporation wherein and 
whereby its authorized capital was increased to $1,500,- 
000.00, the same to be represented by 15,000 sharesj of stock 
divided into 5000 shares of preferred stock and 10,000 
shares of common stock, each of the par value oft $100.00 
per share. i 

2. That on or about the 27th dav of January, li923, the 
defendant, Joseph H. Himes, by his certain agreement in 
writing, delivered to the said Lincoln Hotel Corporation, 
subscribed for 700 shares of the preferred and 700 shares 
of the common capital stock of the said corporation, as 
will more fully appear from said subscription, a jcopy of 
which, marked “A”, is attached hereto and by reference 
made a part of this affidavit. 

3. That the said defendant did not pay, and has ijot paid 

to the said corporation, or any one else for o|r on his 
11 account, the par value of his said subscription. 

4. That the sum remaining due by the defendant 
and necessary to complete the amount of the par value of 
said shares of preferred and common stock so subscribed 
for bv him as said par value is fixed bv said certificate of 
incorporation, was, at the date of the assessment j decree 
hereinafter mentioned, and is now, the sum of Ninety Thou¬ 
sand Dollars ($90,000.00). j 

5. That at the time the defendant subscribed for tjie said 
stock as hereinabove stated, the laws of the State of Dela¬ 
ware relating to corporations, and the liability ofj stock¬ 
holders provided and now provide, with respect to corpora¬ 
tions incorporated, like the said Lincoln Hotel Corporation, 
under the general incorporation law of said StOte, as 
follows: j 

“When the whole of the consideration payable for shares 
of a corporation shall not have been paid in, and the!assets 
shall be insufficient to satisfy the claims of its creditors, 
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each holder of such shares shall he bound to pay oil each 
share held by him the sum necessary to complete the 
amount of the: par value of such share as fixed by the char¬ 
ter of the company or its certificate of incorporation, or 
such proportion of that sum as shall be required to satisfy 
the debts of the corporation.” 


(j. That on or about the 7th day of March, 1928, Leslie 
M. Shaw and'Alice C. Shaw instituted a suit in equity in 
the Court of Chancery of the State of Delaware in and for 
Xew Castle County, a court of general jurisdiction and of 
record, against the said Lincoln Hotel Corporation, pray¬ 
ing that it be adjudged insolvent and that a receiver be ap¬ 
pointed to take charge of its affairs, marshal its assets, 
ascertain the amount of its debts, and pay the same; that 
summons, issuing out of said Court of Chancery, was duly 
served upon the resident statutory agent of said corpora¬ 
tion in accordance with the laws of said State of Delaware, 
and that on or about the lltli day of April, 1928, the said 
court decreed the said Lincoln Hotel Corporation to be in¬ 
solvent, and, by virtue of the laws of the State of 
12 Delaware relating to insolvent corporations and the 
vesting of title in receivers, as hereinafter set out, 
appointed the plaintiff herein, Robert G. Harman, receiver 
of and for the said corporation to take charge of its estate, 
effects, business and affairs and be vested with title to all 
its books, papers, documents, rights of action and other 
property, real, personal or mixed, of whatsoever nature, 
kind, class or description and wheresoever situated, except 
real estate situated outside the State of Delaware, with 
j lower to prosecute or defend in its name or otherwise, all 
claims or suits and to do all other acts which might be done 
by it and might be necessary or proper under the order or 
decree of said court. , 

7. That the said Robert G. Harman, the plaintiff herein, 
duly qualified by giving bond which was duly approved, 
entered upon his duty, and is now the receiver of the Lin¬ 
coln Hotel Corporation, vested with title as aforesaid 
under the provisions of the laws of the State of Delaware, 
which provide as follows: 


“That whenever a corporation shall be insolvent, the 
chancellor, on the application and for the benefit of any 
creditor or stockholder thereof, may, at any time, in his 
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discretion, appoint one or more persons to bej receivers 
of and for such corporation, to take charge of ihe estate, 
effects, business and affairs thereof, and to collect the out¬ 
standing debts, claims, and property due and 'belonging 
to the company, with power to prosecute and (jlefend, in 
the name of the corporation or otherwise, all [claims or 
suits, to appoint an agent or agents under them, jand to do 
all other acts which might be done by such corporation or 
may be necessary and proper; the power of such|receivers 
to be such and continued so long as the chancellor shall 
think necessary: Provided, however, that the provisions of 
this Act shall not apply to corporations for public im¬ 
provement/’ 

I 

And which also provide as follows: j 

4 ‘That the receiver or receivers appointed by the chan¬ 
cellor, of and for any corporation created by or existing 
under the laws of the State of Delaware, and the successor 
or successors of anv such receiver or receivers, shall 
13 upon his or their appointment and qualification, and 
the survivors or survivor of such receivers shall 

i 

upon death, resignation or discharge of any co-receiver or 
co-receivers, be vested by operation of law without any act 
or deed, with the title of such corporation to all ijts books, 
papers and documents; interests in patents, pateijt rights, 
copyrights and trade-marks; rights of action arising upon 
contracts or from the unlawful taking or detention of or 
injury to property of such corporation; and othbr prop¬ 
erty, real, personal or mixed of whatsoever natujre, kind, 
class or description, and wheresoever situate, except real 
estate situate outside the State of Delaware.” 

8. That after the appointment and qualification of the 
plaintilf as receiver, as aforesaid, the court passed an 
order in said cause authorizing creditors to become parties 
and prove their claims against the said Lincoln Hqtel Cor¬ 
poration, within a time specified, whereof notice was duly 
given in accordance with the laws of said State of Dela¬ 
ware and the rules and course of practice in said court; 
that at and before the time specified in said order, certain 
creditors became parties to the said cause and proved 
claims which after hearing were found and allowed by the 
court to the amount of $95,824.44, which, after hearing, the 
said court found and adjudged to be the existing iiidebted- 
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ness of the said Lincoln Hotel Corporation and the claims 
of all its creditors. 

9. That on or about April 1, 1931, the aforesaid receiver 
filed a petition in said cause in said court, praying that the 
court levy an assessment on the stockholders of said Lin¬ 
coln Hotel Corporation requiring them to severally pay 
the said receiver such amounts of their several unpaid 
stock subscriptions as the court should ascertain to be 
necessary to pay the debts of the said corporation and the 
expenses of winding up the corporation’s affairs. That the 
Chancellor of said court issued a rule directed to the de¬ 
linquent stockholders of the said Lincoln Hotel Corpora¬ 
tion to appear at a time certain and show cause, if 

14- any they had, why said assessment should not be 
made, of which rule the defendant, Joseph H. Himes, 
had due notice. 

10. That thereafter a hearing was had upon plaintiff’s 
said petition in said court by and before the said chancellor 
of the State of Delaware, and proofs were taken and argu¬ 
ment of counsel heard, whereupon the said Court of Chan¬ 
cery, by a decree passed and entered in said cause on, to wit,, 
the 20th day of January, 1932, found that there were no 
funds or property of said Lincoln Hotel Corporation with 
which to pay tiie debts and claims, or any part thereof, ex¬ 
cept the money due from its stockholders who had not paid 
in full for their shares; that the aggregate amount due on 
such outstanding and unpaid stock was $90,400.00, owed by 
sundry stockholders, the names of whom, the number of 
shares held by each, and the amount remaining unpaid 
thereon, ''cere set out at large in schedules denominated 
“B‘\ “C’’ and “D” respectively and incorporated in said 
finding and decree; that tho unpaid debts of the said cor¬ 
poration amounted to $95,824.44; that the costs and ex¬ 
penses of the receivership and of collecting the assessments, 
thereafter to be made, would be $20,000.00; that the total 
amount required to satisfy the debts of the said corporation 
and assessed upon the stockholders liable therefor was 
$115,824.44; that certain holders of the stock of the said 
Lincoln Hotel Corporation, to wit, the defendant, Joseph H. 
Himes, and one Aaron M. Cohen, all named and set out in a 
certain other schedule, denominated schedule “D” and 
incorporated in said finding and decree, not having paid 
their respective subscriptions in full were liable to assess- 
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niont upon their said stock subscriptions for the; amounts 
remaining; unpaid, and that the sum of $100.00 w|as neces¬ 
sary to be paid on each share of outstanding; stock, includ¬ 
ing* therein the stock of the said defendant ahd others 
15 in said finding and said decree mentioned: where¬ 
upon, by the consideration of the said Cour]t, it was, 
in and by said decree, adjudged, ordered and decreed, that 
for the purpose of paying said debts of the said [corpora¬ 
tion, and the costs and expenses of receivership, th|e sum of 


$100.00 was accordingly levied and assessed ujion each 
share of unpaid stock, preferred and common, including 
the defendant, or upon the legal representatives off such of 
them as may be dead, with credit thereon for all sums paid 
on account of said shares, as will more fully appear from 
the said findings and decree, a copy of which is jittaclied 
hereto marked “B” and made a part of this affidavit, as if 
the same were herein repeated in words and figures}. 

11. That, in pursuance of the directions of said decree, 
hereinbefore mentioned, the receiver duly mailed^ within 
ten days specified therein, by registered postpaid letter, ad¬ 
dressed to the defendant, as well as to all others mentioned 


in said decree, a copy of the decree, together with demand 
for the payment on or before the 22nd. day of February, 
1932, of the net amount due from him as shown by schedule 
“D” of said decree to have been levied and assessed! bv him 

i * 

to be paid, and notice was therein given that unless |he said 
amount was paid on or before the said 22nd. day of j Febru¬ 
ary, 1932, suit would be instituted for the collectioij of the 
same. I 

I 

12. That notwithstanding the said promise, and contract 
of subscription, decree, demand and notice, as hereinbefore 
stated, the said defendant did not pay, and has not plaid the 
amount of the par value of his said shares of preferred and 
common stock, leaving unpaid and owing from the defend¬ 
ant on account thereof the sum of $140,000.00 less a credit 
of $50,000.00 paid by the defendant on account <jf said 
shares of stock. ! 


16 13. That, as will fully appear by said decree, a 

copy whereof is made part of this affidavit, the plain¬ 
tiff as said receiver is authorized and empowered, in the 
event that any person, or corporation liable as shareholder 
of said company, or the legal representative of any of them 
that may be dead, shall fail to pay the amount assesjsed in 
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said decree upon or against the shares of stock, preferred 
or common, owned by him or on which he is liable, to insti¬ 
tute such suits or action against said person or persons, 
corporation or corporations, party or parties in any court 
having: jurisdiction, whether in said State of Delaware or 
elsewhere as this plaintiff shall deem necessary or proper 
for the collection of the whole amount due from said per¬ 
sons, corporations or parties under the terms of said de¬ 
cree; and that the title to said sums so assessed and the 
right to sue therefor is in this plaintiff, the said receiver. 
That said decree, and all other decrees and orders in said 
cause heretofore mentioned in this affidavit, still remain in 
full force andi effect, nor in anywise reversed, annulled, 
vacated, set aside or discharged. 

14. That, by reason of the facts hereinbefore stated, the 
defendant is bound to pay to the said plaintiff, as such re¬ 
ceiver, and there is justly due and owing: from the defend¬ 
ant to the plaintiff, as such receiver, the full sum of 
$90,000.00 claimed in plaintiff’s said declaration, exclusive 
of all setoffs and just grounds of defense, which said decla¬ 
ration, and each and every averment thereof, is made a part 
of this affidavit in the same manner and to the same effect 
as if the same were here repeated in words and figures and 
incorporated in this affidavit. 

ROBERT G. HARMAN. 

Subscribed and sworn to before me this third dav of Mav, 
1932. 

[seal.] GEORGE W. DORSEY, Jr., 

Notary Public. 

17 “A” 


This Agreement 

Made this 27th day of January, A. D., 1923, by and 
between the Lincoln Hotel Corporation, a corporation or¬ 
ganized under the laws of the State of Delaware and doing 
business in the District of Columbia, party of the first part, 
and Joseph II. Himes of the City of Canton, State of Ohio, 
party of the second part: 

Witnesseth: iThat in consideration of the sum of One 
Dollar ($1.00) paid by the party of the first part to the 
party of the second part, receipt whereof is hereby ac¬ 
knowledged, it is hereby understood and agreed as follows; 
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i 

That the party of tho first part agrees to sell aiujl deliver 
to the party of the second paid and the party of the second 
part and the party of the second part agrees to purchase 
seven hundred shares (TOO) of the preferred stock of the 
party of the first part, the same being part of a totjal issue 
of Five Hundred Thousand Dollars ($500,000.00) pjn* value 
of said preferred stock and seven hundred (700)1 shares 
of the common stock of the party of the first part of a total 
issue of One Million Dollars ($1,000,000.00) of said stock 
of the par value of One Hundred dollars ($100.(1)0) per 
share for the sum of Fifty Thousand dollars ($50,000.00) 
which the said party of the second part agrees to p;jy upon 
the deliverv of said stock. 

It is further agreed between the parties hereto that the 
said Fifty Thousand dollars ($50,000.00) constitute the 
purchase price of the said seven hundred (700) shjares of 
the preferred stock and seven hundred (700) shared of the. 
common stock aforesaid shall be deposited to the cijedit of 
the party of the first part in the International Bank of the 
City of Washington, District of Columbia, said money to 
be used for the purposes of acquiring title to the property 
at the northeast corner of Twelfth and H Streets, (North¬ 
west, which said property has a frontage ofj about 
18 127 feet on II Street bv 106 feet on Twelfth Street, 

upon which said property the party of the fir$t part 
has an option to purchase. ! 

It is further agreed that not more than the sum pf Ten 
Thousand dollars ($10,000.00) out of the said Fifty Thou¬ 
sand dollars ($50,000.00) shall be withdrawn by thejparty 
of the first part for the purposes of organization expenses, 
promotion and handling the sale of the preferred sto^k and 
common stock remaining of the said party of the first part. 

The party of the first part further agrees that it will 
promptly acquire title to said property and commence the 
erection of a hotel upon said premises. 

The party of the first part further agrees that after it 
lias taken title to the real estate aforesaid that out pf the 
first sales' or sales of its preferred stock, the proceeds of 
said sale or sales shall be used to acquire from the (party 
of the second part at par the said Seventy Thousand Dol¬ 
lars ($70,000.00) of preferred stock or such part thereof 
if any as the party of the second part may desire tp sell 
at par. | 
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It is further agreed between tlie parties hereto that the 
party of the first part will deposit forty-five hundred 
(4500) shares of its common stock and the party of the 
second part will add to said forty-five hundred (4500) 
shares his seven hundred (700) shares of common stock 
and the total amounting to fifty-two hundred (5200) 
shares of said common stock shall be placed in the hands of 
two trustees, one to be selected by the party of the first 
part, and one to be selected by the party of the second part, 
the said stock to be held bv said trustees as a voting trust 
for such purposes and under such conditions as may be 
directed by the parties hereto in writing to said trustees. 

It is further agreed between the parties hereto 
19 that after the party of the first — shall have pur¬ 
chased or tendered to purchase from the party of 
the second part said seven hundred (700) shares of said 
preferred stock and such portion of said stock as the party 
ot the second part may desire to sell as hereinbefore pro¬ 
vided in this agreement that the party of the second part will 
consent with the party of the first part to the termination of 
the said trust agreement and the delivery back of the forty- 
five hundred (4500) shares of the said common stock to the 
said party of the first part and the delivery of the said seven 
hundred (700) shares to the said party of the second part. 

The aforegoing agreement having been authorized and 
executed by the proper officers of the party of the first part 
by resolution passed at a meeting of the Board of Directors 
held on the 22nd day of January, A. D. 1923, as per the 
terms of said resolution, a copy of which is hereto ap¬ 
pended, marked “Exhibit A” and prayed to be read as a 
part hereof. 

In witness whereof, the said party of the first part has 
caused its corporate name to be hereunto signed and its 
corporate seal to be hereunto affixed, duly attested, and the 
party of the second part has signed his name and affixed 
his seal this 27th dav of Januarv A. D. 1923. 

[seal.] LINCOLN HOTEL CORPORATION, 

By J. C. MYERS, 

President. 

Attest: JOSEPH H. HIMES. (Seal.) 

A. ROBERT RERUWIN, 

Witness: T fra*. 

ETHEL A. CRAFT. 
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Plf’s Ex. ifl. ; 

5-17-34. | 

i 

In the Court of Chanccrv oi* tlie State of Delaware. 

i 

i 

Leslie M. Shaw and Alice C. Shaw 


Lincoln Hotel Corporation, a Corporation of the State 

of Delaware. 

i 

i 

Decroc for Assessment. j 

I 

On this 20th day of January, A. D. 1932, the petition of 
the Receiver of said Lincoln Hotel Corporation jfor the 
making of an assessment or call upon the stockholders of 
said Lincoln Hotel Corporation who have not paicj in full 
the par value of the stock subscribed for by them|respee- 
tivelv for such sums of monev as mav be found necessary 

• • • I V 

to satisfy the debts and claims against said corporation 
and to pay the costs and expenses of the Receivership, 
taken pro confesso as to Aaron M. Cohen and Joseph H. 
Himes, having come on to be heard ex parte, in accordance 
with the terms of the decree of the Chancellor made the 
Seventh day of October, A. D. 1931, the said hearing hav¬ 
ing been adjourned to this day: j 

And it appearing that the said Joseph H. Ilimhs had 
heretofore made application for leave to appear specially 
for the purpose of objecting to the jurisdiction (j>f this 
Court to enter this decree, which application after hearing 
had thereon, was denied: 

And it appearing that due notice of the hearing ex parte 
on said petition taken pro confesso had been given tjo said 
Aaron M. Cohen and Joseph H. Himes, in accordance with 
the terms of said decree pro confesso: and no appearance 
having been entered for either of said last named parties 
at or before this date; and no objection having been entered 
on behalf of either of said parties to the entering of h final 
decree making the aforesaid assessment or call upqn the 
stockholders aforesaid: j 

21 And it appearing from the certificate of the Reg¬ 
ister in Chancery filed in this cause that claiips of 

2—6343a i 
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creditors of said Lincoln Hotel Corporation had been filed 
in this cause, on or before the third day of November, 
A. D. 1931, in the aggregate sum of $80,305.54; and leave 
having thereafter been granted to John V. Morris to file 
his claim herein in the sum of $15,518.90; making in the 
aggregate the sum of $95,824.44; and no exceptions having 
been filed to anv of said claims: 

m/ 

And it appearing from said petition taken pro confesso 
that all of the tangible assets of said Lincoln Hotel Cor¬ 
poration have been sold in an ancillary receivership in 
the Courts of the District of Columbia, in which District 
all of said assets were located at and before the appoint¬ 
ment of the Receiver in this cause, for a sum insufficient 
to pay the costs and expenses of said ancillary proceed¬ 
ing; and that all of the stock of said insolvent corporation 
subscribed for and sold, except those shares subscribed for 
by and sold to the said Aaron M. Cohen and Joseph H. 
Himes, have been paid for in full at the par value thereof: 

And it appearing from said petition taken pro confesso 
that there is due to said corporation, as shown, by the books 
and papers coming into the hands of said Receiver, con¬ 
stituting the records of said corporation, from the said 
Aaron M. Cohen the sum of Four Hundred Dollars 
($400.00), for four shares of the common stock of said 
corporation of the par value of One Hundred Dollars 
($100.00) each, subscribed for by him and wholly unpaid 
for; and that there is due to said corporation from the 
said Joseph H. Himes the sum of Ninety Thousand Dol¬ 
lars ($90,000.00), the balance due on Seven Hundred shares 
of Preferred Stock and Seven Hundred shares of common 
stock of said corporation of the par value of One Hundred 
Dollars ($100.00) each, subscribed for by him, amounting 
to the sum of One Hundred and Fort7/ Thousand 
22 Dollars ($140,000.00), upon and on account of which 
subscription there had been paid the sum of Fifty 
Thousand Dollars ($50,000.00); 

And it appearing and being found by the Chancellor that 
the record and proceedings of this cause and the said pe¬ 
tition taken pro confesso constitute full and complete evi¬ 
dence and proof of all the findings of fact and fully support 
all the findings of law and for the orders of this Court in 
this decree contained: 
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And further, that the said Lincoln Hotel Corporation is 
a corporation of the State of Delaware and has been duly 
adjudged by this Court in this cause to be insolvent ; and 
that the said Robert G. Harman has been duly appointed 
by this Court and has qualified as Receiver of |the said 
corporation: j 

And further, that after due notice given to all creditors 
and stockholders of said corporation, no exceptions having 
been taken to anv of the claims filed in said cause jby ered- 
itors of said corporation; and that the following are the 
claims of creditors of said corporation filed in this cause, 
as evidenced bv the aforesaid certificate of the Register 
in Chancery, and the leave of the Court heretofore re¬ 
ferred to, viz: ! 

! 

Schedule A. ! 


Name and address. 


Amouiitt claimed. 


Delaware State Tax Dept., Dover, Delaware. . . 
Franklin Laundry, c/o Cullen Service, Kellogg 

Bldg., Washington, D. C. 

Walter A. Johnston, Esquire, Colorado Bldg., 

Washington, D. C. 

Corilla S. Morris, c/o Walter A. Johnston, Es¬ 
quire, Colorado Bldg., Washington, 1). C. . . . 

Alice C. Shaw, Washington, D. C. 

Leslie M. Shaw, Washington, D. C. 

23 Andrew J. Somerville, c/o Vandoren, 
IT affertv & Rogers, Esquires, Southern 

Building, Washington, D. C. 

John V. Morris, c/o Evangelyn Barsky, Esquire, 
Wilmington, Delaware. 


$1 50.00 
140.84 
750.00 


2p619.44 

35,040.00 

16,579.95 


25.31 

i 

1;^,518.90 


*95824.44 


And further, that there are no funds or property <j)f said 
corporation with which to pay the said debts and (jdaims, 
or any part of them, except the moneys due to said cor¬ 
poration from the stockholders thereof who have nojt paid 
in full for their shares of stock and that an assessment or 
call should be made against said subscribers or holders of 
unpaid shares of stock of said corporation to pay the said 
debts or claims and the costs and expenses of tljie re¬ 
ceivership : j 


i 

i 
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And further, that the debts of said corporation for which 
claims have been filed in this cause, as shown by tlie above 
Schedule A, unpaid as aforesaid, aggregate the sum of 
Xinety-five Thousand, Eight Hundred and Twenty-four 
Dollars and Forty-four Cents ($95,824.44); that the costs 
and expenses of collecting the assessment herein provided 
for, and the costs and expenses of the receivership, includ¬ 
ing compensation to the Receiver and his Solicitor, are 
estimated at the sum of Twenty Thousand Dollars ($20,- 
000.00), and that therefore the aggregate sum necessary 
to satisfy the unpaid debts and claims of said corporation 
and to be assessed upon and collected from the stockhold¬ 
ers who are liable therefor, is the sum of One Hundred 
Fifteen Thousand, Eight Hundred Twenty-four Dollars 
and Forty-four Cents ($115,824.44); 

And further, that the said creditors are entitled to have 
their said debts, claims and demands against said corpo- 
lation paid by an assessment to be made upon the shares 
of preferred and common stock of said corporation 
24 and upon the holders thereof, which are not paid in 
full thei par value thereof, notwithstanding that the 
said creditors or some of them may have had at the time 
of giving credit to said corporation, notice that said shares 
of preferred and common stock were issued by said cor¬ 
poration as fully paid and noil-assessable; 


And further, that Joseph II. Himes is the only sub¬ 
scriber to the preferred stock of said corporation who has 
not paid in full therefor, and the following is a statement 
of the number of shares subscribed for by him and the 
amount unpaid thereon, which amount as so stated as un¬ 


paid on Seven Hundred shares of Preferred Stock is the 
sum of Forty-five Thousand Dollars ($45,000.00), to-wit: 


SCHEDULE B. 

Subscriber. I Number of Amount Amount Balance 

shares. subscribed. paid. due. 

Joseph H. Himes... 700 $70,000.00 $25,000.00 $45,000.00 

And further, that the said Joseph H. Himes and Aaron 
M. Cohen are the only subscribers to the common stock of 
said corporation who have not paid in full therefor, and the 
following is a statement of the number of shares subscribed 
for and the amount unpaid thereon, the aggregate of the 
amounts so stated as unpaid on said Seven Hundred and 
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Four shares of common stock being the sum of ^orty-five 
Thousand, Four Hundred Dollars ($45,400.00), tq-wit: 

I 


SCHEDULE C. 


Subscribers. 

Number of 

Amount 

Amount j 

Balance 


shares. 

subscribed 

paid. 

due. 

Joseph II. Ilimes... 

700 

S70.000.00 

$25,000.00 : 

$45,000.00 

Aaron M. Cohen.... 

4 

400.00 

0.00 

400.00 


704 

$70,400.00 

$25,000.00 

j $45,400.00 


And further, that the amount to be realized from an as¬ 
sessment of One Hundred percent upon all holders of the 
aforesaid shares of preferred and common stock] of said 
corporation not paid in full, being 700 shares of preferred 
and 704 shares of common stock, aggregating 1404 
25 shares, after equalizing said assessment asj near as 
may be between the stockholder who has paid in part 
for his shares and to the extent thereof, and the stockholder 
who has paid nothing therefor, would yet be insufficient to 
pay the said debts and claims and the estimated cbsts and 
expenses of the receivership and the costs and expanses of 
collecting said assessment; and for the purpose of paying 
as large a part as possible of said debts and clainjis, costs 
and expenses, that an assessment of One Hundred Dollars 
per share should be made upon each of said 1404 shares not 
so paid in full; and that the said Joseph H. Himes; having 
made payments on account of his said subscriptions! to said 
shares, be credited with the amounts so paid by jliim, as 
against the amount which otherwise would be Assessed 
against him as above stated; j 

And further, that the following is a list of the persons 
who, as holders of shares of stock of said corporation, both 
preferred and common, are liable to said assessment, that 
said list shows the number of shares held by each ojf them, 
as shown by the books and record of said corporation, and 
the amount due and payable by each of them by an 'assess¬ 
ment of One Hundred Dollars upon each share of stock so 
held by them respectively, a deduction or credit bein^ given 
to the stockholder, Joseph II. Himes, who has made pay¬ 
ments on account of his stock of the amount so paid bv him, 
as shown hereinabove, to-wit: 
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SCHEDULE D. 


! 

Balance 

Balance 

Total 


of assess- 

of assess- 

assess- 

Preferred. 

rnent Common. 

rnent 

rnent 

Subscriber. No. shares. 

yet due. No. shares. 

yet clue. 

yet due. 

Aaron M. 

Cohen .i. 

. 4 

$400.00 

$400.00 

Joseph II. 

Himes .. Too 

$45,000.00 TOO 

45,000.00 

90.000.0t) 

700 

$45,000.00 704 

45,400.00 

$90,400.00 


26 It is, therefore, ordered, adjudged and decreed by 
the Chancel-or: 

1. That the amount necessary to be raised in order to pay 
the principal of the claims of creditors of said Lincoln Hotel 
Corporation, found, filed and allowed as aforesaid, is the 
sum of Ninety-five Thousand, Eight Hundred Twentv-four 
Dollars and Forty-four Cents, and the estimated costs and 
expenses of the receivership, including the costs and ex¬ 
penses of collecting the assessments hereinafter made and 
levied for the pavment of said claims is the sum of Twentv 

Thousand Dollars, and that the total amount neccssarv to 

• 

satisfy, as near as may be, the debts of said corporation 
and the said costs and expenses is the sum of One Hundred 
Fifteen Thousand, Eight Hundred and Twenty-four Dol¬ 
lars and Fortv-four Cents. 

2. And further, that it is nccessarv to assess the said 
last mentioned sum, or so much thereof as such assessment 
will produce, upon the shares of stock of said corporation 
which have not been paid for in full, and upon the holders 
thereof, or upon the legal representatives of such of them 
as may be now dead; that for said purpose, the said sum is 
hereby levied and assessed upon said shares of stock and 
upon the holders thereof, or the legal representatives of 
such of them as may be now dead: and that for said pur¬ 
pose an assessment of One Hundred Dollars ($100.00) is 
hereby levied upon each of said shares of such preferred 
and common stock: and that the holder of such preferred 
and common stock who has made payments on account 
thereof be credited as against said assessment the amount 
so paid thereon respectively, leaving the balance thereon 
due as set forth in Schedule D, hereinabove set forth. 

3. And further, that the foregoing list, Schedule D, con¬ 
tains the names of the holders of said shares of preferred 
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and common stock, the number of shares held by each of 
them, and the amounts so assessed againsj: them as 

27 aforesaid; the holder of shares of said preferred and 
common stock who lias made payments oh account 

thereof having been dulv credited therein and 1 herewith 
as against said assessment. I 

4. And further, that the persons so mentioned in Sched¬ 

ule D, or the legal representatives of such of theiji as may 
be now dead, pay to the said Receiver the said; sums of 
money so assessed as stated in said Schedule D, wjuthin the 
time fixed herein. ! 

Provided, however, that with the consent of the Receiver, 
each and both of said stockholders liable under said assess¬ 
ment and levy who shall pay the amount so assessed against 
him or them, upon demand or within the limit ofj time as 
hereinafter prescribed, shall be allowed a credit on the 
amount due as aforesaid of six percent (G%) upon! his pro¬ 
portion of the amount so assessed and paid, whi(^h credit 
it is estimated would equal the proportionate share! payable 
by each of said stockholders of the total amount of j the esti¬ 
mated costs and expenses of the collection of saicjl assess¬ 
ment, including accruing interest. ] 

5. And further, that the said Receiver be and he is hereby 
authorized and directed to send within ten (10) days from 
the date of this decree, by registered postpaid mail, ad¬ 
dressed to each holder of said shares of stock of said cor- 

i 

poration, as shown in Schedule I), at their respective last 
known post office addresses, a copy of this decreei with a 
demand for the payment of said assessment on oi|* before 
the Twenty-second day of February, A. I). 1932, anil of the 
amounts severally due from them as shown by said Sched¬ 
ule D. ! 

6. And further, that in the event either of said share¬ 
holders of said corporation, liable as aforesaid, shall 

fail to pay the amount hereby assessed upon him and 

28 against the shares of said stock, preferred jand/or 
common, owned or held by him, or upon or on ac¬ 
count of which he is liable, within the time hereinbefore 
specified, said Receiver is hereby authorized and empow¬ 
ered to institute and prosecute such suit or suits, acjtion or 
actions, or other proceedings against such person pr per¬ 
sons so liable, in any Court having jurisdiction, whether in 
this State or elsewhere, as the Receiver shall deem neces- 
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sary or proper for the collection of the whole amount due 
from such person or persons under the terms of this de¬ 
cree; and for the purpose of carrying on said suits or suit, 
action or actions, or other proceedings, the Receiver is 
hereby authorized and empowered to employ such counsel 
in other jurisdictions and make such expenditures for costs 
in any or all of said suits, actions or proceedings as may be 
reasonably necessary and proper. 

7. And further, that the title to said sums so severally 
assessed as aforesaid, against said shares of stock and 
against said stockholders, and the right to sue therefor is in 
the said Receiver of said Lincoln Hotel Corporation. 

S. And it is! further ordered and decreed that the said 

Receiver be and he is herebv directed to hold all amounts 

* 

collected under the terms of this decree subject to the fur¬ 
ther order of the Chancellor. 

(Signed:) J. 0. WOLCOTT, 

Chancellor. 

29 State of Delaware, 

New Castle County, s.s: 

I, George R. McDougall, Register of the Court of Chan¬ 
cery of the State of Delaware, in and for New Castle 
Countv, do herebv certifv that the foregoing is a true and 
correct copy of Decree for Assessment, signed by the Chan¬ 
cellor on the 20th day of January, A. D. 1932, in the cause 
of Leslie M. Shaw and Alice C. Shaw vs. Lincoln Hotel 
Corporation, as the same remains on tile and of record in 
said Court. 

In testimonv whereof, I have hereunto set niv hand and 
affixed the seal of said Court, at Wilmington, this fourth 
day of May in the year of our Lord, nineteen hundred and 
thirtv-two. 

[seal.] GEO. R. McDOUGALL, 

i Register in Chancery. 

State of Delaware, To wit : 

I, Josiah O. Wolcott, Chancellor of the State of Dela¬ 
ware, do herebv certifv that the foregoing Record and At- 
testation, made by George R. McDougall, Esquire, Regis¬ 
ter in Chanccrv within the Countv of Xew Casth\ whose 

« % 

name is thereto subscribed, and to which the seal of said 
Court is affixed, are in due form of law, and made by the 
proper officer. 


I 
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In testimony whereof, I have hereunto set my liquid, this 
fourth day of May in the year of our Lord, nineteen hun¬ 
dred and thirty-two. j 

J. 0. WOLCOTjT, 

Chancellor. 

State of Delaware, 

New Castle County, ss: \ 

i 

I, George R. McDougall, Register of the Court of Chan¬ 
cery of the State of Delaware, in and for New Castle 
Countv, do lierebv certify that the Honorable Josiali 0. 
Wolcott, by whom the foregoing attestation was made and 
whose name is thereto subscribed, was at the timp of the 
making thereof, and still is Chancellor of the State of Dela- 
ware, duly commissioned and sworn, to all whose jacts, as 
such full faith and credit are and ought to be given, as well 
in Courts of Justice as elsewhere. 

In testimony whereof, I have hereunto, set mv hand and 
affixed the seal of, the Court, at Wilmington, this] fourth 
day of May in the year of our Lord, nineteen hundred and 
thirty-two. 

[seal.] GEO. R. McDOUGALLj, 

Register in Chancery. 

i 

30 Pleas to the Declaration. \ 

! 

Filed October 10, 1932. j 


Now comes tlie defendant, by his attorneys, aiid for 
pleas to the declaration filed in the above entitle^ cause 


savs: 


1. Defendant admits that the plaintiff is receiver|of the 
Lincoln Hotel Corporation, an insolvent corporation j of the 
State of Delaware; that on, to-wit, the 27th day of October, 
1922, the Lincoln Hotel Corporation was duly incorporated 
under the constitution and laws of the State of Delaware 
and still is a corporation of said State, with perpetual] exist¬ 
ence, for the purposes set forth in said declaration; tljat the 
principal place of business of the said corporation was 
provided to be at Dover, County of Kent, in the Sthte of 
Delaware; that the capital stock of said corporation was 
One Million dollars ($1,000,000.00) represented % ten 
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thousand (10,000) shares of common stock; that the said 
corporation being duly organized entered upon the execu¬ 
tion of its corporate objects authorized in said certificate; 
that thereafter the authorized capital stock of the said 
corporation was increased as in said declaration set forth 
on December 27, 1922; that a chancery suit was filed in the 
Chancery Court of the State of Delaware and proceedings 
had thereon as set forth in paragraph numbered three of 
said declaration; that further proceedings were had in said 
chancery cause as set forth in paragraph numbered four 
of said declaration; that additional proceedings were had in 
said chancery cause as set forth in paragraph numbered 
five of the said declaration; that the plaintiff on, to-wit, the 
29th dav of January, 1932, mailed to the defendant, bv 
registered mail, postage prepaid, a copy of the said decree 
of assessment and notice and demand as in the said 
31 declaration set forth; that this defendant did not 
pay the amount fixed by said assessment or any part 
thereof. Defendant is without knowledge as to the allega¬ 
tion that he was listed of record in the books of tlie said 
Lincoln Hotel Corporation as a stockholder in tlie amount 
of seven hundred (700) shares of the preferred stock and 
seven hundred (700) shares of the common stock thereof, 
although defendant admits that he was in fact the owner 
of said preferred and common stock and a stockholder of 
the said Lincoln Hotel Corporation. Defendant denies each 
and all of the remaining allegations of the said declaration 
not herein specifically admitted. 

2. And for a further plea to the said declaration, defend¬ 
ant says that the plaintiff ought not to have or maintain the 
said cause of action sued on herein for that this defendant 
is not indebted to the plaintiff in the amount sued on herein 
or in any sum whatsoever by reason of the fact that this 
defendant is the owner and holder of seven hundred (700) 
shares of the preferred stock and seven hundred (700) 
shares of the common stock of the Lincoln Hotel Corpora¬ 
tion which said shares of preferred stock were shares of 
increased stock authorized to be issued subsequent to in¬ 
corporation of the said corporation. And this defendant 
says that on, to-wit, and prior to the. 27th day of January, 
1923, the said Lincoln Hotel Corporation, which had 
theretofore been duly organized and launched in business, 
by one of its representatives, sought to sell to this defend- 
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ant the said seven hundred (700) shares of preferred stock 
and the seven hundred (700) shares of commoiji stock of 
the said corporation; that prior thereto there had been 
issued and were then outstanding a large number jof shares, 
both common and preferred, of the capital stock of said 
corporation, and that prior to the said 27th davj of Janu¬ 
ary, 1923, the said corporation, which had engaged 

32 in an attempt to carry out the purposes of [its incor¬ 
poration, had sought to acquire the titles to the 

property at the northeast corner of 12th and Ijl Street, 
Northwest, Washington, 1). C., for t lie purpose of [carrying 
out one of the objects of its incorporation and ito erect 
thereon a hotel; that at said time the said corporation was 
in financial difficulties; that it was unable to raiqe money 
with which to consummate its object and purpose of ac¬ 
quiring title to the said real estate in order tliaj it may 
erect thereon a hotel building; that it was in danger of 
losing certain nominal rights that it had for the purpose 
of acquiring said real estate and that it had no otjier way 
or means of raising money for that purpose and continuing- 
in business, except by the sale of its said stock;‘that its 
said stock had no market value nor did it have !anv in- 

I * 

trinsic value nor was it of the value of Fifty Thousand 
dollars ($50,000.00) which this defendant paid for the 
same as hereinafter set forth. And the defendant [further 
says that solely because of the solicitations of the represen¬ 
tative of the said Lincoln Hotel Corporation, seeking to sell 
said stock to him, and in order to assist the said corpora¬ 
tion in its then financial stringency and the crisis that then 
confronted it, and in entire good faith without intent to in¬ 
jure, defraud or deceive then existing or future stock¬ 
holders or corporate creditors, this defendant agifeed to 
and did purchase outright the said fourteen hundred [(1400) 
shares of stock of the said corporation by paying for the 
same the sum of Fifty Thousand dollars ($50,000.00) in 
cash which said sum the said corporation agreed to deceive 
as the whole consideration payable for the said stqck be¬ 
ing sold to this defendant; that this defendant did ijn fact 
pay to the said Lincoln Hotel Corporation the wliolje con¬ 
sideration for the said stock, namely, Fifty Thousand dol¬ 
lars ($50,000.00), and the said corporation did! issue 

33 to this defendant the said stock fully paid ancj non¬ 
assessable, in accordance with and in the manner set 



28 


E. G. HARMAN VS. J. H. HIMES. 


forth in the agreement entered into between the said Lin¬ 
coln Hotel Corporation and this defendant, dated January 
27th, 1923, a copy of which agreement is attached to the 
affidavit of merit filed herein by the plaintiff and which 
copy of said agreement is referred to and made a part 
hereof. And this defendant savs that bv reason of the 
premises, he did not acquire and become the owner of the 
said stock in the manner set forth in the said declaration; 
that he was not subject to the assessment attempted to 
be levied against him for the difference between the said 
Fifty Thousand dollars ($50,000.00) and the said One Hun¬ 
dred Forty Thousand dollars ($140,000.00) as set forth in 
the said declaration; that he is not liable to the creditors of 
the said corporation nor to the plaintiff as Receiver of the 
said corporation by reason of anything set forth in the said 
declaration or in any manner whatsoever for the amount 
claimed in said declaration or in any sum or in anv amount 

4 - » 

whatsoever and that he was not and is not subject to any 

liability as>set forth in said declaration bv reason of the 
• * 

constitution or laws of the State of Delaware, or any other 
laws, statutory or otherwise. 

3. And for a further plea to the said declaration, de¬ 
fendant says that the plaintiff ought not to have or main¬ 
tain the said cause of action for that the said plaintiff is 
suing as the Receiver of the Lincoln Hotel Corporation 
appointed in the proceedings as in said declaration set 
forth in the Chancery Court of the State of Delaware, 
instituted and maintained by creditors of the said corpora¬ 
tion and for the benefit solely of said alleged creditors for 
the purpose of satisfying the alleged claims of said credi¬ 
tors and the cost and expense incident to said receivership 
proceeding, when as a fact the said creditors for whose 
benefit the said declaration herein was filed and this 
34 suit instituted, had knowledge of the fact prior to their 
dealings with said corporation on which their said 
claims are based and prior to the time when they extended 
any credit to said corporation represented by said claims, 
that this defendant purchased the said seven hundred (700) 
shares of preferred stock and the seven hundred (700) 
shares of common stock of the said Lincoln Hotel Corpora¬ 
tion upon an agreed consideration of Fifty Thousand dol¬ 
lars ($50,000.00) and paid the whole consideration of said 
purchase to and for the benefit of the said corporation 
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and did not agree to be liable in any other sum whatso¬ 
ever by reason of said purchase, and the said alleged credi¬ 
tors also knew that the said stock purchased by I the de¬ 
fendant as aforesaid had no market value nor any intrinsic 
value and was not intrinsically or otherwise wprth as 
much as the sum of Fifty Thousand dollars ($5(},000.00) 
paid for the same by this defendant. 

4. And for a further plea to the said declaration,!this de¬ 
fendant says that the plaintiff ought not to have or lhaintain 
his said alleged cause of action for that the plaintiff has 
sued the defendant as a statutory receiver of the s«jiid Lin¬ 
coln Hotel Corporation, claiming that by virtue of tjhe laws 
of the State of Delaware, upon his appointment gs such 
receiver, he became vested with universal title to thp rights 
of action and other assets owned by the said corporation; 
that the said cause of action alleged in said declaration is 
claimed to be a right of action that accrued to the said Lin¬ 
coln Hotel Corporation, title to which by virtue of the laws 
of the State of Delaware was assigned to the plaihtiff as 
receiver; that the said Lincoln Hotel Corporation became 
insolvent more than three years prior to the institution of 
the said proceedings in the Chancery Court of the sjtate of 
Dalaware as set forth in said declaration; that tljie said 
cause of action, if any, accrued to the said c<j>rpora- 
35 tion and/or the benefit of the creditors of sajid cor¬ 
poration at the time of the insolvency of the said 
corporation and more than three years prior to the institu¬ 
tion of the said chancery cause and that the said Alleged 
cause of action, therefore, accrued more than three! years 
prior to the commencement of this suit. 

WILTON J. LAMBERT, 1 
R. H. YEATMAN, 

Attorneys for Defendant. 


Affidavit of Defense. 


District of Columbia, ss : 

Joseph H. Himes being first duly sworn deposep and 
says that he is the defendant in the above entitled clause; 
that he has a good defense to the whole of the cause !of ac¬ 
tion sued on herein and set forth in the affidavit of merit 
filed herein which defense is as follows: 
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That prior to the 27th day of January, 1923, the Lincoln 
Hotel Corporation had been incorporated under the laws 
of the State of Delaware for the purpose, among other 
tilings, of acquiring hotel sites and erecting hotels thereon; 
that the said; corporation was duly organized for the pur¬ 
pose of carrying out the objects of its incorporation and 
prior to said date it was then actively engaged in said busi¬ 
ness and in connection therewith had acquired a right or op¬ 
tion to purchase the property at the northeast corner of 
12th and H Streets, Northwest, Washington, D. C., in order 
to erect thereon a hotel building; that prior and on said 
date it became necessary for the said defendant for the 
Lincoln Hotel Corporation to raise money to protect its 
said option or right to acquire the said property and 
36 failure to do so would have resulted in the loss bv the 
said corporation of its said right which was a valu¬ 
able one; that on the said 27th dav of Januarv, 1923, the 
stock, “preferred and common” of the said Lincoln Hotel 
Corporation had no market value nor did it have any in¬ 
trinsic value; that it was imperative for the said corpora¬ 
tion to raise money to protect its interest in said property, 
but the said corporation had no property or other means of 
raising said money, except by the sale of its stock for what¬ 
ever could be obtained for the same; that on the said 27th 
day of January, 1923, this defendant entered into a writ¬ 
ten contract with the said Lincoln Hotel Corporation, in 
and by which he agreed to purchase fourteen hundred 
(1400) shares of stock of the said corporation for the sum 
of Fifty Thousand dollars ($50,000.00) as set forth in said 
written agreement, a copy of which is attached to the affi¬ 
davit of merit; that the said corporation, acting through its 
board of directors and duly authorized officers, executed 
the said agreement; that in accordance with the terms of the 
said agreement, affiant paid the whole consideration pay¬ 
able for the issuance to him of the said fourteen hundred 
(1400) shares of stock of the said corporation; that the 
said stock was not worth the consideration agreed to and 
in fact paid by this affiant; that in truth it had no intrinsic 
or market value and that this affiant, when he paid the whole 
consideration payable therefor, in fact paid more than the 
real value of said stock, and in so doing acted in entire good 
faith and without any intention to defraud or to deceive 
present or future creditors of said corporation and who 
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were not in fact thereby deceived. Affiant denied that he 
subscribed for said stock and denies that by virtiie of the 
said purchase, he thereby became liable to creditors of the 
said corporation for tlie difference between the ajnount of 
said purchase price and the par value of s<^id stock, 
37 and denies that there is anv statutorv laiv of the 
State of Delaware which imposed upon him piny such 
alleged liability, and denies that he is subject to aji assess¬ 
ment in the manner set forth in the affidavit of meijit of the 
plaintiff and denies that he is legally liable to the j plaintiff 
for the amount sued on herein, or in anv sum whatsoever, 
by virtue of anything set forth in the said affidavit of 
merit, and further denies all of the allegations ahd aver¬ 
ments of the affidavit of merit inconsistent with the merits 
of this affidavit. j 

JOSEPH H. HIMES. 


Subscribed and sworn to before me this 10th day of Octo¬ 
ber, 1932. 

[seal.] CHARLES R. BURIIAX$, 

Notary Public , D. C. 


Memorandum. \ 

May 21, 1934.—Verdict for defendant by direction. 
Supreme Court of the District of Columbia.! 

j 

Saturday, June 30, j 1934. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. 


Upon consideration of the motion tiled herein, for a new 
trial, the same having been heretofore dulv argued and 
submitted to the Court, it is ordered that said motion be, 
and the same is hereby denied, and judgment on |verdict 
ordered. 

Wherefore, it is considered that plaintiff take noth- 
38 ing by this action that defendant go hence Without 
day, be for nothing held and recover of plaintiff his 
costs of defense to be taxed by the clerk and have execu¬ 
tion thereof. 
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Memoranda. 

July 14/1934.—Appeal by Plaintiff, order and Pnecipe. 
Citation to appellee issued. Service accepted by attor¬ 
ney for appellee. 

July 17, 1934.—Bond on appeal $100 approved and filed. 
Julv 18, 1934.—Proposed Bill of Exceptions and notice 
—tiled. 

Assignment of Errors. 

Filed July 20, 1934. 


The plaintiff says that in directing the jury to return a 
verdict in favor of the defendant and entering judgment 
upon said verdict the Court erred in the following particu¬ 
lars, which the plaintiff here assigns as errors: 

1. That the Court erred in denying full faith and credit 
to the decree of the Court of Chancorv of the State of Dela- 
ware contrarv to Section 1 of Article IV of the Constitu- 
tion of the United States. 

2. That the Court erred in failing and refusing to give 
full faith and credit to the public acts of the State of Dela¬ 
ware and more particularly to Article 9, Section 3 

39 of the Constitution of the State of Delaware and 
Title Nine, c. 65, Art. I, Secs. 2, 13, 14, 20, 21, 22, 44, 
45, 49, 52 and 56 of the Revised Statutes of said State. 

3. That the Court erred in refusing to enforce the pub¬ 
lic laws of the State of Delaware requiring that all stock 
issued by a corporation authorized to issue par stock only 
not. fully paid for in cash or honestly valued property or 
past labor shall be liable, when the assets are insufficient, 
for the portion of the amount unpaid required to satisfy 
the indebtedness of the corporation. 

4. That the Court erred in holding that in an action on 
said decree, an issue was triable in this Court as to the true 
construction and effect of the Constitution, laws and stat¬ 
utes of Delaware requiring that par stock issued by a Dela¬ 
ware corporation authorized to issue par stock only be paid 
to the amount of the par thereof whenever necessary to 
satisfy the claims of creditors, or so much of said par as 
might be necessary to satisfy such claims. 
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5. That the Court erred in holding that, in this laetion to 

enforce the decree of the Court of Chancerv of Delaware, an 
issue was raised as to the financial condition of ttye corpo¬ 
ration at the time of the issuance of the stock to th^ defend¬ 
ant and in receiving evidence offered in respect of said sup¬ 
posed condition. 1 

6. That the Court erred in holding that the said decree 
of the Court of Chancery of Delaware was not conclusive 
of the question that the par stock of said corporation must 
be paid in full to satisfy the claims of creditors) and in 
refusing to hold that the only matter in issue in this cause 
was whether the defendant was the holder of the number 
of preferred and common shares, respectively, stated in 

said decree, and whether he had paid on account of 
40 the same a sum greater than that stated jin said 
decree. 

7. That the Court erred in holding that the Constitution, 
laws and statutes of Delaware empowered or permitted a 
corporation, authorized to issue par stock only, to i$sue the 
same for a sum of money less than the stated pair value 
thereof in such manner as to relieve the holder of said stock 
from the obligation to make good the difference between 
the amount paid and such par value, or so much thereof as 
might be necessarv to satisfy the claims of creditors. 

8. That the Court erred in attempting to construe the 
Constitution, laws and statutes of Delaware in a senjse con¬ 
trary to the construction expressed and necessarily implied 
in the terms of said decree of the Delaware Coiirt of 
Chancerv. 

* ... ! 

9. That the Court erred in admitting the hearsay testi¬ 
mony of the witnesses Elmore, Killeen C. Himes ajnd the 
defendant as to conversations with one Myers, President 
of the Lincoln Hotel Corporation, not sworn as a witness 
and not a party to the cause, as to the supposed condition 
of the corporation. 

10. That the Court erred in refusing to strike o^it the 
testimony of Elmore, Killeen C. Himes and the defendant 
as to conversations with the said Myers as to the supposed 
condition of the said corporation. 

11. That the Court erred in admitting as evidence Effect- 
ins; the rights of the corporation’s creditors represented by 


3—6343(x 
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plaintiff as receiver, and in refusing to strike out, the testi¬ 
mony of the defendant as to conversations with Elmore and 
* 

Myers concerning the supposed condition of the corpo¬ 
ration. 

12. That the Court erred in assuming*, on a motion to 
direct a. verdict at the close of the whole case, to 
41 determine the effect of the evidence in holding that 
the financial condition of the corporation was such 
as to authorize and validate an agreement between the 
directors and the defendant whereby the stock of the par 
value of $140,000 could be issued to the defendant for the 
price of $50,000 and defendant released from the statutory 
liability to make good the par of the said stock when re¬ 
quired to satisfy the debts of the corporation. 


13. That the Court erred in holding as a matter of fact 
that at the time the defendant became a stockholder thereof 
the Lincoln Hotel Corporation was in the condition of a 
public service corporation which had begun operations, was 
bound to continue to operate under its franchise but was 
unable from its net earnings to pay the interest on its 
existing debts, and was seeking to meet its obligations by 
the issuance of new stock because it was in failing circum¬ 
stances and to avoid bankruptcy; that the defendant Himes, 
in stipulating for the issuance to him of stock of the par 
value of $140,000 for the price of $50,000, was in a position 
similar to that of a creditor of an unsuccessful corporation 
who accepted said stock in satisfaction of an existing debt 
which the corporation was then unable to pay; whereas, the 
evidence shows that the corporation was in the organization 
stage, had not acquired the real property necessary to begin 
operations, had not started its business, and the defendant 
stood in the same position as any ordinary subscriber to 
capital stock of the new enterprise. 

14. That the Court erred in directing o verdict for the de¬ 
fendant at the conclusion of the whole case. 

15. That the Court erred in holding that the constitution 
and statutes of Delaware did not forbid the issuance of par 
value stock fdr a sum of money less than the par of said 
stock. 


HENRY 11. GLASSIE, 

J. II. BILBREY, 

Attorneys for Plaintiff. 
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42 Service of the foregoing assignment of errors ac¬ 
knowledged this 20th dav of Julv, 1934. 

WILTON J. LAMBERT, 

R. II. YE ATM AN, i 

Att onieijs for Defendant . 

i 

Memorandum. 

j 

August 16, 1934.—Bill of Exceptions submitted, j 

! 

i 

Supreme Court of the District of Columbija. 

i 

Mondav, October 8,1 1934. 

i 

Session resumed pursuant to adjournment, llonj. James 
M. Proctor, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, tlie plaintiff by his attor¬ 
ney presents to the Court his Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of recorjd, mine 
pro tunc, which is hereby accordingly done. 1 


Designation of Record. 


Filed July 20, 1934. 

* * * * * # # 

I 

The Clerk will please make up a transcript of record for 
appeal in this cause and include therein the following: 

1. The Declaration. | 

2. The certified copy of the Decree of the Court of! Chan¬ 
cery of Delaware attached to the affidavit annexed fo and 

filed with the Declaration. 
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6 . 

tion. 

r* 

i. 


8 . 

9. 


3. Defendant’s Pleas. j 

4. A memorandum of the noting of the appeal. 

A memorandum of the approval of the appeal b^nd. 
Memorandum of the issuance and return of the cita- 

Memorandum of the filing of the Bill of Excepti 
The Assignment of Errors. 

This Designation. 

HENRY H. GLASSIE, 

J. IJ. BILBREY, 

Attorneys for Plaintiff. 
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Service of this designation of record on appeal acknowl¬ 
edged this 20th dav of Julv, 1934. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorney* for Defendant. 

Counter Designation of Record. 

Filed August 9, 1934. 

####*** 

The Clerk will please include in the transcript of record 
for appeal in this cause the following: 

1. Affidavit of plaintiff attached to declaration. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Defendant. 

Service of this additional designation of record on ap¬ 
peal acknowledged this 9th dav of August, 1934. 

H. H. GLASSIE, 

J. H. BILBREY, 
Attorneys for Plaintiff'. 

44 Supreme Court of the District of Columbia. 

LTxited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 43, both inclusive, to be a true and cor¬ 
rect transcriptof the record, according to directions of coun¬ 
sel herein filed, copies of which are made part of this tran¬ 
script, in cause No. 81315 at Law, wherein Robert G. Har¬ 
man, Receiver, Lincoln Hotel Corporation, is Plaintiff and 
Joseph H. Himes is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 18th day of October, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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45 In the Supreme Court of the District of Colombia. 


At Law. No. 81,315. 

Robert G. Harman, Receiver, Lincoln Hotel Corporation, 
Wilmington, Delaware, Plaintiff, 

v. 

i 

Joseph II. Himes, Transportation Building, Washington, 

D. C. ! 

| 

Messrs. Lambert and Yeatman, j 

Attorneys for the Defendant, Joseph H. Himes. 

i 

Gentlemen: j 

Please take notice that the Bill of Exceptions ^his day 

tiled, and a copy of which is annexed to this notice] will be 
submitted to Mr. Justice Proctor, the Justice who presided 
at the trial of the cause, for settlement and approval on 
Thursday, August 16, 1934, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard, and said Justice, will be 
requested to settle and approve the same. j 

HENRY H. GLASSIL, 

J. H. BILBREY, J 

Attorneys for Plaintiff. 

Service of the foregoing notice and annexed copyj of the 
proposed Bill of Exceptions acknowledged this 18th day of 
Julv, 1934. I 

WILTON J. LAMBERT] 

R. II. YEATMAN, 

By C. R. B., 

Attorneys for Defendant, 

Approved: 

WILTON J. LAMBERT, 

RUDOLPH H. YEATMAN, 

McKENNEY, FLANNERY & 

CRAIGHILL, 

By G. B. CRAIGHILL, 

Attorneys for Defendant. 
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4G In the Supreme Court of the District of Columbia. 

At Law. No. 81,315. 

Robert G. Harman, Receiver, Lincoln Hotel Corporation, 
Wilmington, Delaware, Plaintiff, 


Joseph H. Himes, Transportation Building, Washington, 

D. C., Defendant. 

Bill of Exceptions. 

Be it remembered, that on the trial of this cause the 
plaintiff, to maintain the issues on his part joined, gave 
in evidence the duly certified copy of the decree of the 
Court of Chancery of the State of Delaware in and for 
New Castle County passed and entered January 20, 1932, 
in the cause of Leslie M. Shaw and Alice C. Shaw, Com¬ 
plainants, vs. Lincoln Hotel Corporation, a corporation of 
the State of Delaware, Respondent, in words and figures as 
the same is annexed to the affidavit filed with the plaintiff’s 
declaration in this cause, which said copy on file in this 
cause is hereby incorporated in this Bill of Exceptions as 
if the same were here repeated in words and figures. 

Thereupon, plaintiff gave in evidence the agreement 
made the 27th dav of Januarv, 1923, between the Lincoln 
Hotel Corporation and the defendant Joseph II. Himes 
(the authenticity of which paper and the genuineness of 
the signatures thereto were admitted by the defendant), 
which said agreement is in words and figures as follows: 

This Agreement 

Made this 27th dav of Januarv, A. D. 1923, bv and be- 
tween the Lincoln Hotel Corporation, a corporation organ¬ 
ized under the laws of the State of Delaware and doing 
business in the District of Columbia, party of the 
47 first part, and Joseph II. Himes of the City of Can¬ 
ton. State of Ohio, party of the second part: 

Witnesseth; That in consideration of the sum of One Dol¬ 
lar ($1.00) paid by the party of the first part to the party 
of the second part, receipt whereof is hereby acknowledges, 
it is herein- understood and agreed as follows: 

That the party of the first part agrees to sell and deliver 
to the partv of the second part and the party of the second 
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part agrees to purchase seven hundred shares (TOO) of the 
preferred stock of the party of the first part, the same 
being part of a total issue of Five Hundred Thousand Dol¬ 
lars ($500,000.00) par value of said preferred s^tock and 
seven hundred (700) shares of the common stock of the 
party of the first part of a total issue of One Million dol¬ 
lars ($1,000,000.00) of said stock of the par valuje of One 
Hundred dollars ($100.00) per share for the sum | of Fifty 
Thousand dollars ($50,000.00) which the said party of the 
second part agrees to pay upon the delivery of said stock. 

It is further agreed between the parties hereto that the 
said Fifty Thousand dollars ($50,000.00) constitute the 
purchase price of the said seven hundred (700) sjhares of 
the preferred stock and seven hundred shares of the com¬ 
mon stock aforesaid shall be deposited to the credit of the 
party of the first part in the International Bank of the 
City of Washington, District of Columbia, said njoney to 
be used for the purposes of acquiring title to the property 
at tlie northeast corner of Twelfth and H Streetsl North¬ 
west, which said property has a frontage of about |l27 feet 
on II Street by 106 feet on Twelfth Street, upon which said 
property the party of the first part has an option to 
purchase. | 

It is further agreed that not more than the sum' of Ten 
Thousand dollars ($10,000.00) out of the said Fift^jr Thou¬ 
sand dollars ($50,000.00) shall be withdrawn by thie party 
of the first part for the purpose of organization expenses, 
promotion and handling tlie sale of the preferred 
48 stock and common stock remaining of the said party 
of the first part. 

The party of the first part further agrees that i it will 
promptly acquire title to said property and connnejice the 
erection of a hotel upon said premises. I 

The party of the first part further agrees that After it 
has taken title to the real estate aforesaid that out! of the 
first sale or sales of its preferred stock, the proceeds of 
said sale or sales shall be used to acquire from th^ party 
of the second part at par the said Seventy Thousand dol¬ 
lars ($70,000.00) of preferred stock or such part thereof if 
any as the party of the second part may desire to jsell at 
par. | 

It is further agreed between the parties hereto tl^at the 
party of the first part will deposit forty-five hundred 
(4500) shares of its common stock and the party of the sec- 
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oiul part will add to said forty-five hundred (4500) shares 
his seven hundred (700) shares of common stock and the 
total amounting to fifty-two hundred (5200) shares of said 
common stock shall be placed in the hands of two trustees, 
one to be selected by the party of the first part and one to 
be selected by the party of the second part, the said stock 
to be held by said trustees as a voting trust for such pur¬ 
poses and under such conditions as may be directed by the 
parties hereto in writing to said trustees. 

It is further agreed between the parties hereto that after 
the party of the first part shall have purchased or tendered 
to purchase from the party of the second part said seven 
hundred (700) shares of said preferred stock and such por¬ 
tion of said stock as the party of the second part may desire 
to sell as hereinbefore provided in this agreement that the 
party of the second part will consent with the party of the 
first part to the termination of the said trust agreement 
and the delivery back of the forty-five hundred (4500) 
shares of the said common stock to the said party of the 
first part and the delivery of the said seven hundred (700) 

- shares to the said party of the second part. 

40 The aforegoing agreement having been authorized 

and executed by the proper officers of the party of 
the first part by resolution passed at a meeting of the 
Board of Directors held on the 22nd dav of Januarv, A. D., 
1023, as per the terms of said resolution, a copy of which is 
hereto appended, marked “Exhibit A*' and prayed to be 
read as a part hereof. 

In witness whereof, tlie party of the first part has caused 
its corporate name to lie hereunto signed and its corporate 
seal to ho hereunto affixed, dulv attested, and the partv of 
the second part lias signed his name and affixed his seal this 
27th dav of Januarv, A. D., 1023. 


[ sea l. ] 
(Signed) 


LINCOLN HOTEL CORPO¬ 
RATION, 

By J. C. MYERS, 

President. 

JOSEPH H. HIMES, [seal] 


(Signed) JOSEPH H. HE 

Attest i 

(Signed) A. ROBERT ELMORE, 


Treasurer. 


Witness: 

(Signed) ETHEL A. CRAFT. 
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50 Thereupon, plaintiff gave in evidence djnlv certi¬ 
fied copies of the following proceedings hajd in said 

cause in the Court of Chancery of the State of Delaware in 
and for New Castle County, which proceedings are in 
words and figures as follows: j 

j 

In the Court of Chancery of tlie State of Delaware, in 
and for New Castle County, Leslie M. Shaw a fid Alice 
C. Shaw, Complainants versus Lincoln Hotel Corporation, 
a corporation of the State of Delaware, Respondent. Bill 
for Receiver. . j 

To the Chancellor of the State of Delaware: jllumblv 
complaining show unto your Honor your oratory, Leslie 
M. Shaw and Alice C. Shaw, residents of the City of Wash¬ 
ington, the District of Columbia, on behalf of themselves 
and all other creditors of the said Lincoln Hotel Corpora¬ 
tion, a corporation of the State of Delaware, who shall 
come in and contribute to the expenses of this | suit as 
follows: | 

1. That the said Lincoln Hotel Corporation, the above 
named respondent, is a corporation duly created, organ¬ 
ized and existing under the laws of the State of Delaware, 
and having its principal office or place of business in the 
State of Delaware, in the Town of Dover, in the County of 
Kent, and that the said corporation respondent is not a 
corporation for public improvement. 

2. That the said corporation respondent was incorpor¬ 

ated inter alia, for the purpose of building, erecting, leas¬ 
ing or otherwise acquiring, managing, occupying, m< intain- 
ing and operating buildings for hotel purposes, dwelling 
houses, apartment houses, office buildings and otherj struc¬ 
tures, and when in active operation was engaged prin¬ 
cipally in the business of owning, operating and managing 
an apartment house in the City of Washington, in the Dis¬ 
trict of Columbia. j 

3. That the total authorized capital stock of said corpor¬ 
ation respondent is One Million, Five Hundred Thousand 
Dollars ($1,500,000.00) divided into Fifteen thousand Shares 
(15,000) of the par value of One Hundred Dollars ($100.00) 

each. ! 

51 Of such total authorized capital stock five thousand 
(5,000) shares amounting to Five Hundred (Thou- 
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sand Dollars ($500,000) is preferred stock, and ten thou¬ 
sand (10,000) shares, amounting to One Million Dollars 
($1,000,000) is common stock. 

That all of the shares of the said authorized capital stock 
have been issued and are outstanding. 

4. That your orator, Leslie M. Shaw, is a creditor of the 
said corporation respondent in the sum of Fifteen Thou¬ 
sand, Three Hundred and Ninety-one and 08/100 Dollars, 
($15,391.08) including interest of March 1, 1928, and your 
Orator, Alice iC. Shaw is a creditor of said corporation 
respondent in the sum of Thirtydhree Thousand Two Hun¬ 
dred and Fifty-three and 22/ioo Dollars ($33,253.22) in¬ 
cluding interest to March 1 , 1928. 

That your Orators have demanded payment of said sums 
of money due and owing as aforesaid of and from said 
corporation respondent, but the same have not been paid 
nor any part thereof. 

5. That the said Lincoln Hotel Corporation, the respond¬ 
ent, is now insolvent in that it is unable in due course of its 
business to meet its debts and obligations as they mature; 
and its debts land obligations amount in the aggregate to 
the sum of about Eighty-live Thousand Dollars ($85,- 
000 . 00 ). 

And that its assets consist for the most part of unpaid 
subscriptions to its capital stock. 

That a judgment has been recovered in the Supreme 
Court of the District of Columbia against the said corpora¬ 
tion respondent for the sum of One Thousand Six Hundred 
and Twenty-five Dollars ($1,625), with interest thereon 
from November 26, 1926, and costs taxed at Twenty and 
70/100 Dollars ($20.70), and that an execution thereon was 
returned nulla bona November 12, 1927. 

And that it is for the best interests of the creditors and 
stockholders of said corporation that a Receiver or Re¬ 
ceivers be appointed by this Honorable Court. 


52 Your Orators therefore Pray: 

A. That the said Lincoln Hotel Corporation answer this 
Bill of Complaint but not under oath, answer under oath 
being hereby expressly waived. 

B. That the said Lincoln Hotel Corporation be adjudged 
and decreed to be insolvent. 

C. That your Honor appoint one or more person or per¬ 
sons to be Receiver or Receivers of said Lincoln Hotel Cor- 
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poration, the corporation respondent, to take change of the 
assets, effects, business and affairs of the said corporation 
and to collect the outstanding debts, claims and iproperty 
due or belonging to said corporation, with power jto prose¬ 
cute and defend in the name of the corporation or Otherwise 
claims or suits, and to appoint an agent or agents! for such 
Receiver or Receivers, and generally with power jto do all 
other acts which might be done by said corporation as may 
be necessary or proper under the order and decree of this 
Court. 

D. That a preliminary injunction issue out of this Court 
enjoining and restraining said corporation respondent, its 
officers, agents, attorneys and factors, from selling or other¬ 
wise disposing of the assets and property of the said cor¬ 
poration until further order of the Chancellor. j 

E. That a subpoena issue directed to the said corporation 
respondent. 

F. That your Orator may have such other and further 
relief as to your Honor may seem just and proper. 


LESLIE M. SllAW. 
ALICE C. SHAW. 

JOHN R. NICHOLSON, 

Solicitor for Complainant . 

United States of America, 

District of Columbia, ss: j 

i 

Before me, the subscriber, a Notary Public for |he Dis¬ 
trict of Columbia, personally came, Leslie M. Shaw and 
Alice C. Shaw, who being by me first duly sworn, according 
to law, depose and say: that they are the Complainants in 
the foregoing Bill of Complaint, and that (what is 
53 contained in the said Bill of Complaint so far as it 
relates to their act and deed is true, and so far as it 
relates to the acts of any other person they believe tljie same 
to be true. j 

LESLIE M. SKfAW. 
ALICE C. SIIAW. 

Sworn to and subscribed before me this Sixth jday of 
March A. D. 1928. j 

Witness mv hand and official seal. ] 

[seal.] ‘ LAWRENCE G. MOOREl 

Notary Public. 
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In the Court of Chancery of the State of Delaware, in 

and for New ! Castle Countv. Leslie M. Shaw and Alice 

•» 

C. Shaw versus Lincoln Hotel Corporation, a corporation 
of the State of Delaware. Bill for Receiver. 

And now, to wit, this Eleventh day of April A. D. 1928, 
this cause coming* before the Chancellor, on motion of John 
R. Nicholson, Esq., solicitor for the Complainants, for a 
decree upon the Bill of Complaint taken pro confesso as 
to the said defendant, Lincoln Hotel Corporation, and the 
said Bill having* been read and considered by the Chancellor, 
and it appearing from the said Bill that the said Lincoln 
Hotel Corporation is a corporation duly organized and 
existing under the laws of the State of Delaware and hav- 

V. 

ing its principal office or place of business in the State of 
Delaware in tlu* Town of Dover, and that the said cor¬ 
poration is not a corporation for public improvement; that 
the said Complainants are creditors of said defendant cor¬ 
poration: that the said Lincoln Hotel Corporation is insol¬ 
vent and that it is for the best interests of the creditors and 
stockholders of the said Company that a Receiver or Receiv¬ 
ers be appointed: 

It is therefore, ordered, adjudged and decreed. 

First. That the said Lincoln Hotel Corporation be and 
the same is hereby adjudged and decreed to be insol¬ 
vent : 

.14 Second. That Robert G. Harman of the Citv of 

• 

'Wilmington aforesaid be and In* is hereby appointed 
Receiver of tlie Lincoln Hotel Corporation to take charge 
of the estate, effects, business and affairs thereof and be 
vested with the title of said corporation to all its books, 
papers and documents; right of action arising from con¬ 
tracts or from the unlawful taking or detention or injury 
to property of said corporation; and other property, real, 
personal or mixed, of whatsoever nature, kind, class or 
description, and wheresoever situate, except real estate 
situate outside the State of Delaware, with power to prose¬ 
cute or defend in the name of the corporation or otherwise, 
all claims or suits, to appoint an agent or agents and to do 
all other acts which might be done by said corporation and 
may be necessary and proper under the order or decree 
of this Court. 
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Third. Tliat the said Receiver give bond for tlije faithful 
performance of his duties in the sum of One Thousand Dol¬ 
lars within ten days from the date hereof, with suyetv to be 
approved by the Chancellor; and the Chancellor! reserves 
the right to order further and additional bond. j 

Fourth. That the said complainants, within fifteen days 
from the date hereof make a deposit in the registry of this 
Court, or to give to the State of Delaware a boi^l in the 
penal sum of Five Hundred Dollars with surety to be ap¬ 
proved by the Chancellor, condif/tioned in substance to pay 
the costs of this cause and the costs and allowances in said 
receivership cause, in case assets sufficient for thej purpose 
do not come into the hands of said Receiver; and the Chan- 
cellor reserves the right to direct and require said complain¬ 
ant to give such further and additional bond as to him shall 
seem proper and sufficient. j 

(Signed) J. 0. WOLCOTT, 

Chancellor. 

i 

I 

55 In the Court of Chancerv of the State of Dela- 

* 

ware, in and for New Castle County. Leslie hi. Shaw 
and Alice C. Shaw versus Lincoln Hotel Corporation, a cor¬ 
poration of the State of Delaware. Bill for Receiver. Pe¬ 
tition to Assess Stockholders. I 

i 

To the Chancellor of the State of Delaware; Petition of 

i 

Robert G. Harman, Receiver of Lincoln Hotel Corpbration. 


1. That by decree of this Honorable Court the ^aid re¬ 

spondent corporation was declared insolvent and he was 
appointed Receiver for said respondent corporation on the 
eleventh day of April A. D. 1928. I 

2. That in accordance with the said decree the said Re¬ 
ceiver on the sixteenth day of April A. D. 1928 gave bond 
in the sum of One Thousand Dollars ($1000.00), and there¬ 
upon entered upon the discharge of his duties as receiver. 

3. That due notice was given to all the creditors jof said 

Lincoln Hotel Corporation to file claims against the Lincoln 
Hotel Corporation and to all persons interested, including 
stockholders, to file exceptions to the same. j 

Thereafter, no exceptions having been filed, claims were 
filed in the amount of Eighty thousand two hundred and 
thirty dollars and fifty-four cents ($80,230.54). 
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That your Receiver prays for leave to refer to said claims 
when it is necessary so to do. A list of said claims is hereto 
attached, marked “Exhibit B'\ 

4. That the said Lincoln Hotel Corporation was duly 
incorporated and organized under and in accordance with 
the Laws of the State of Delaware on the twentv-seventh 
day of October A. D. 1922, a copy of the Certificate of In¬ 
corporation and an amendment thereto being hereto at¬ 
tached. marked “Exhibit A”. 

5. That your Petitioner has received the books and papers 
belonging to the said corporation, but received no prop¬ 
erty real or personal; that the only property, real or per¬ 
sonal, belonging to the said corporation respondent was 

certain furniture of a miscellaneous character in the 
56 District;of Columbia, and that under a decree of the 
Supreme Court of the District of Columbia in the 
proceedings incident to an ancillary receivership, the said 
property was sold, subject to all claims against it, for the 
sum of Fifty dollars ($50.00), which was applied in part 
payment of the costs of the proceedings of the ancillary 
receivership. 

6. That list of the outstanding preferred and common 
stock of the Lincoln Hotel Corporation, the dates and his¬ 
tory of the issuing of the same and names of the subscrib¬ 
ers or stockholders are hereto annexed, marked respec¬ 
tive!v “Exhibit C” and “Exhibit D”. 

7. That all payments have been made for said stock ex¬ 
cept by two stockholders, to wit, one Joseph H. Himes and 
one Aaron M. Cohen, residents of the Citv of Washington 
in the District of Columbia, as specifically set forth in “Ex¬ 
hibit D“. 

8. That no call has been made for the payment of any 
subscriptions set forth in said “Exhibits C and D”, and the 
subscriptions of the said Joseph H. Himes and the said 
Aaron M. Cohen still remain unpaid. 

9. That in addition to the claims allowed by this Court, 
amounting in the aggregate, as above set forth, to the sum 
of Eighty thousand two hundred and thirty dollars and 
fifty-four cents ($80,230.54), the future costs of the receiv¬ 
ership, including the allowances to the Receiver and his 
counsel and the costs of prosecuting suits which it may be 
necessary to bring against the subscribers or holders of 
stock, will amount in the aggregate, as nearly as your Peti- 
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tioner can estimate, to upwards of Twenty thousand dol¬ 
lars ($20,000.00). * | 

Wherefore your petitioner prays that he may have the 
aid and direction of this Honorable Court in the premises, 
and that the Court will levy an assessment upon jthe said 
stockholders of the said corporation who have not paid the 
par value of their stock, requiring the said stockholders 
severally to pav to vour Petitioner such amounts iof their 
several and unpaid subscriptions to the capital stock of the 
said company as the Court shall ascertain to be necessary to 
pay the debts of the said Corporation with interest, 
57 and the expenses incident to the winding up of the 
said Corporation’s affairs by your Petitioned as its 
Receiver, together with the costs of this petition imd the 
orders made thereon, and that your Petitioner nujy have 
leave when such assessment shall be made to bring Actions, 
either at law or in equity, in the State of Delaware br else¬ 
where, as vour Petitioner is advised mav be necessary to 
* * * 

recover the money so assessed against the said stockhold¬ 
ers, to the end that the same may lie applied, according to 
the direction of this Honorable Court, to the payment of 
the said debts of the said Corporation, certain interest and 
the said expenses, and that a rule issue directed to tjie said 
stockholders of the said corporation who have not pjiid the 
par value of their subscriptions, requiring them tq show 
cause why the prayer of this Petition shall not be granted. 

And your Petitioner will ever pray, &c. I 

(S.) ROBT. G. IIARMAN,! 

7 ? pppiiip r 

(S.) JOHN R. NICHOLSON, j 

Solicitor. ! 


State of Delaware, | 

New Castle Comity , ss: j 

i 

Be it remembered that on this First day of April, |A. D. 
1931, before me, the subscriber, a Notary Public fdr the 
State and County aforesaid, personally appeared Rjobert 
G. Harman, Receiver of Lincoln Hotel Company, who be¬ 
ing by me duly sworn according to law, doth depose and 
say that what is contained in the foregoing Petition is true 
to the best of his knowledge and belief. I 

(Ri.amed) ROBERT G. HARMAN. 


I 
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Sworn to and subscribed before me the day and year 
aforesaid. 

(Signed) GEORGE W. DORSEY, Jr., 

f notarial seal.] Notary Public. 

58 “Exhibit A” 


Certificate of Incorporation. 

First. The name of this Corporation shall be Lincoln 
Hotel Corporation. 

Second. Its principal office or place of business in the 
State of Delaware shall be located in the town of Dover, 
County of Kent, and its resident agent shall bo The Capital 
Trust Company of Delaware. 

Third. The nature of the business and the objects and 
purposes proposed to be transacted, promoted and carried 
on, are to do any or all of the things herein set forth, as 
fully and to the same extent as natural persons might 
or could do, and in any part of the world, viz: 

To build, erect, construct, lease, or otherwise acquire 
manage, occupy, maintain and operate buildings for hotel 
purposes, dwelling houses, apartment houses, office build¬ 
ings, and other structures. 

To buy, own, operate, lease, and occupy lands, buildings 
for hotels or apartment houses, dwelling houses, office 
buildings and business structures of all kinds, for the ac¬ 
commodation of the public and of individuals. 

To occupy, manage, conduct and operate hotels, apart¬ 
ment houses, dwelling houses, restaurants, lunch and tea 
rooms, barber shops, billiard halls, and cafes, for accommo¬ 
dation of the public and individuals. 

To acquire the good will, rights, and property, and to 
undertake the whole or any part of the assets or liabilities 
of any person, linn, association or corporation; to pay for 
the same in cash, the stock of this company, bonds or 
otherwise; to hold or in any manner to dispose of the whole 
or any part of the property so purchased; to conduct in 
anv lawful manner the whole or anv part of anv business 
so acquired, and to exercise all the powers necessary or 
convenient in and about the conduct and management of 
such business. 

59 To apply for, purchase, or in any manner to acquire, 
and to hold, own, use and operate, and to sell or in 
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any manner dispose of, and to grant license or oth^r rights 
in respect of, and in any manner deal with, anyj and all 
rights, inventions, improvements and processes jused in 
connection with or secured under letters patent or copy¬ 
rights of tlie United States or other countries, or otherwise, 
and to work, operate or develop the same, and to carry on 
any business, manufacturing or otherwise, which may di¬ 
rectly or indirectly effectuate these objects or any 4f them. 

To guarantee, purchase, hold, sell, assign, transfe|*, mort¬ 
gage, pledge, or otherwise dispose of the shares of the capi¬ 
tal stock of, or any bonds, securities or evidence of' indebt¬ 
edness created by any other corporation or corporations of 
this State or any other State, county, nation or government, 
and while owner of said stock may exercise all the rights, 
powers and privileges of ownership, including the liight to 
vote thereon, to the same extent as natural persons might 
or could do. I 

To enter into, make and perform contracts of eveify kind 
with any person, firm, association or corporation, ihuniei- 
pality, body politic, country, territory, State, government, 
or colony or dependency thereof, and without limit! as to 
amount to draw, make, accept, endorse, discount, execute 
and issue promissory notes, drafts, bills of exchange, war¬ 
rants, bonds, debentures, and other negotiable or jtrans- 
ferable instruments and evidences of indebtedness, whether 
secured by mortgage or otherwise, as well as to secujrc the 
same by mortgage or otherswise. ! 

To conduct business in any of the States, territories, 
colonies or dependencies of the United States, in the Dis¬ 
trict of Columbia, and in any and all foreign couiitries, 
to have one or more offices therein and therein to hold, 
purchase, mortgage and convey real and personal property, 
without limit as to the amount. j 

To do anv or all of the things herein set forth to theisame 
extent as natural persons might or could do and iii any 
part of the world, as principals, agents, contractors, trus¬ 
tees, or otherwise, and either alone or in company j with 
others. | 

60 To purchase, hold and reissue any of the sharps of 
its capital stock. j 

In general to carrv on anv other business in connection 
therewith, whether manufacturing or otherwise, not' for- 

4—f)343« 
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bidden by the laws of the State of Delaware, and with all 
the powers cbnferred upon corporations by the laws of 
the State of Delaware. 

Fourth. The total authorized capital stock of this Cor¬ 
poration is One Million Dollars ($1,000,000) divided into 
Ten Thousand (10,000) shares of the par value of One 
Hundred Dollars ($100.) each, all common stock. 

The amount of capital stock with which this corporation 
will commence business is One Thousand Dollars 


($ 1000 . 00 ). 

Fifth. The names and places of residence of each of the 
subscribers to the capital stock are as follows: 


Name. 

Jerrv C. Mvers 
George A. Watson 
Walter A. Johnston 


Kesidonet*. 

Washington, D. C. 
Washington, D. C. 
Chevy Chase, Md. 


Sixth. The existence of this corporation is to be per¬ 
petual. 

Seventh. The private property of the stockholders shall 
not be subject to the payment of corporate debts to any 
extent whatever. 

Eighth. The Directors shall have power to make and 
to alter or amend the By-Laws; to fix the amount to be 
reserved as working capital, and to authorize and cause 
to be executed, mortgages and liens without limit as to 
amount, upon the property and franchises of this Corpora¬ 
tion. 


With the consent in writing, and pursuant to a vote of 
the holders of 75 per cent of the capital stock issued and 
outstanding, the Directors shall have authority to dispose, 
in any manner, of the whole property of this Corporation. 

The Bv-Laws shall determine whether and to what ex- 
% 

tent the accounts and books of this corporation, or any 
of them shall be open to the inspection of the stockholders; 
and no stockholder shall have any right of inspecting any 
account, or book, or document of this Corporation, except 
as conferred by law or the By-Laws, or by resolution of 


the stockholders. 

61 The stockholders and directors shall have power 

to hold their meetings and keep the books, documents 
and papers of the corporation outside of the State of Del¬ 
aware, at such places as may be from time to time desig- 
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natecl by the By-Laws, or by resolution of the stockholders 
or directors. | 

The directors shall have power by a resolution passed 
by a majority vote of the whole Board, under suitable 
provision of the By-Laws, to designate, two or imore of 
their number to constitute an Executive Committee, which 
Committee shall for the time being, as provided! in said 

V 7 1 I 

resolution or in the Bv-laws, have and exercise ailiv or all 

* 7 . i * 

the powers of the Board of Directors which may; be law¬ 
fully delegated in the management of the business and 
affairs of the company, and shall have power to authorize 
the seal of the said Company to be affixed to all| papers 
which may require it. 

This corporation reserves the right to amemjl, alter, 
change or repeal any provision contained in this' Certifi¬ 
cate of Incorporation, in the manner now or hereafter pre¬ 
scribed by the statutes of tlie State of Delaware, and all 
rights conferred on officers, directors and stockholders 
herein are granted subject to this reservation. j 

It is the intention that each of the objects, purposes and 
powers specified in all the paragraphs of the third Section 
hereof shall be regarded as independent objects, purposes 
and powers. j 

We the undersigned, for the purpose of forming a corpor¬ 
ation under the laws of the State of Delaware, do! make, 
file and record this Certificate, and do eertifv that the facts 
herein stated are true; and we have accordingly hereunto 
set our respective hands and seals. j 

Dated at Washington, D. C. October 24th, 1922. j 

JERRY C. MYERS. (Seal) 

GEORGE A. WATSON. (^eal) 

WALTER A. JOHNSTON. (S|eal) 


62 United States of America, | 

1)istrid of Col-umbia, ss: j 

Be It Remembered, that on this 24th day of October, 
1922, personally appeared before me, the subscriber, a 
notary public for the District of Columbia, Jerry C. Myers, 
George A. Watson and Walter A. Johnston, parties to the 
foregoing Certificate of Incorporation known to mej per¬ 
sonally to be such, and severally acknowledged the! said 
Certificate of Incorporation to be their act and deed' and 
that the facts therein stated are truly set forth. ! 








52 


R. G. HARMAN VS. J. H. HIMES. 


Given under mv hand and seal of office the dav and vear 

* * 

aforesaid. 

CATHERINE E. GATE, 

Notary Public, D. C. 

My commission expires 1st day of Feb. 1927. 

Catherine E. Gate, Notary Public District of Columbia. 

State of Delaware, 

Office of Secretary of State: 

I, Charles H. Grantland, Secretary of State of the State 
of Delaware, do hereby certify that the above and fore¬ 
going is a true and correct copy of Certificate of Incorpora¬ 
tion of the “Lincoln Hotel Corporation,” as received and 
filed in this office the twenty-seventh day of October, A. D. 
1922, at 10 o’clock a. m. 

In testimonv whereof, I have hereunto set mv hand and 
official seal, at Dover, this twenty-third day of February, 
in the vear of our Lord one thousand nine hundred and 
twentv-eight. 

[seal.] (S.) CHARLES H. GRANTLAND, 

(S.) CHARLES H. GRANTLAND, 

Secretary of State. 

63 Certificate of Amendment of Lincoln Hotel Corpo¬ 
ration. 

by the vote of the stockholders of said Company upon the 
amendment of the Charter of Incorporation, made under 
the statutes of the State of Delaware, in that behalf. 

The Lincoln Hotel Corporation, a stock corporation, ex¬ 
isting under the Laws of the State of Delaware, hereby 
certifies as follows: 

First. That it appears by the duplicate Certificate of 
George A. Watson and E. S. Stowell, the Judges, who were 
duly appointed by the meeting of the stockholders of said 
Company, duly called in accordance with the By-Laws, and 
held on the 21st day of December, A. D. 1922, to conduct 
the vote of the stockholders of the Company for and against 
the proposed amendment to the Charter of Incorporation 
of said Company, that the persons or bodies corporate hold¬ 
ing at least a majority of all of the stock of this Company 
had voted in favor of the amendment increasing the capi¬ 
tal and creating preferred stock. 
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Second. That attached hereto and marked “Exhibit A”, 
is a true copy of the said amendment to the Charter of 
Incorporation of this Company, as the same was,adopted 
at the stockholders’ meeting as aforesaid. 

Third. That also attached hereto and marked 4 Exhibit 


B” is one of the duplicate Certificates made by said Judges 
of the Stockholders’ vote at said Stockholders’ ineeting, 
for and against said amendment. j 

Fourth. That the persons or bodies corporate, holding 
at least a majority of all of the stock of this Company, 
to wit: Ten Thousand shares of the total issue of Ten 
Thousand shares of the stock of this Company, tljien out¬ 
standing, voted at said Stockholders’ meeting in favor of 
said amendment, and none voted against said amendment. 

i 

In witness whereof, the said Lincoln Hotel Corporation 
hath made, under its corporate seal and the hand pf J. C. 
Myers, its President, and the hand of J. Y. Morris, its 
Secretary, the foregoing Certificate, and the said President 
and Secretary have hereunto respectively set their 
64 hands and caused the corporate seal of said Com- 
panv to be hereunto affixed this 21st day of Decern- 
ber, A. D. 1922. " ! 

LINCOLN HOTEL CORPORATION, 
Bv J. C. MYERS, I 

President. 

Attest: ! 


J. V. MORRIS, 


Secretary. 


Lincoln Hotel Corporation, 1922, Delaware. 


District of Columbia, ss: j 

i 

I 

Be it remembered, that on this 21st day of December, 
1922, I, D. Fulton Harris, a Notary Public for the District 
of Columbia, do hereby certify that .J. C. Myers, President 
of the Lincoln Hotel Corporation, personally known to me 
to be such, duly executed the foregoing certificate, fyefore 
me, and that the said J. C. Myers, President as aforesaid, 
duly acknowledged that the signatures of the said President 
and the said Secretary of the said Company, to said Cer¬ 
tificate appended, are in the handwriting of the President 
and Secretary of said Company, respectively, and the cor¬ 
porate seal to said Certificate affixed is the common and 
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corporate seal of said Company and that the same was 
duly affixed bv the authoritv of the stockholders of said 
Company. 

In witness whereof, I have hereunto set my hand and 
seal of office the dav and vear aforesaid. 

D. FULTON HARRIS, 

Notary Public, D. C. 

D. Fulton Harris, Notary Public, District of Columbia. 


Exhibit “A”. 

The amendment to the Certificate of Incorporation of 
the Lincoln Hotel Corporation, a corporation existing under 
the laws of the State of Delaware, by virtue of a Certifi¬ 
cate of Incorporation, in conformity with the pro- 
65 visions of an Act of the General Assemblv of the 
State of Delaware, entitled “An Act Providing a 
General Corporation Law”, approved March 10, 1899, and 
the acts amendatory thereof, and supplemental thereto. 

That the charter or Certificate of Incorporation shall be 
amended by increasing the capital stock and creating pre¬ 
ferred stock so that Paragraph Fourth of said Certificate 
of Incorporation shall read as follows: 

“Fourth. The total authorized capital stock of this Cor¬ 
poration is One Million, five hundred Thousand ($1,500,000) 
Dollars, divided into Fifteen thousand (15,000) shares of 
the par value of One Hundred ($100) Dollars each, Of such 
total authorized capital stock, five thousand (5,000) shares, 
amounting to Five Hundred Thousand ($500,000) Dollars, 
shall be preferred stock, and Ten thousand (10,000) shares, 
amounting to One Million ($1,000,000) Dollars, shall be 
common stock. The Holders of such preferred stock shall 
not be entitled to vote at any meeting of the stockholders, 
or election of Directors, and said preferred stock shall be 
redeemable at any interest-bearing period after one year 
at One Hundred and Eight ($108) Dollars per share, with 
accumulated interest at the option of the Board of Direc¬ 
tors. The holders of the preferred stock shall be entitled 
to receive, when and as declared, from the surplus or net 
profits of the Corporation yearly dividends at the rate of 
eight per cent per annum and no more, payable annually 
or semi-annuallv as the Board of Directors shall determine 
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or as may be fixed by the By-Laws. Dividends on the 
preferred stock shall be cumulative, and shall b$ payable 
before any dividend on the common stock shall b^ payable 
or set apart, so that, if in any year dividends amounting 
to eight per cent shall not have been paid upon 1 the pre¬ 
ferred stock, the deficiency shall be payable before [any divi¬ 
dend shall be paid upon or set apart for the eommlon stock. 
Whenever all cumulative dividends on the preferred stock 
for all periods of previous years shall have been declared, 
and the Company shall have paid such cumulative divi¬ 
dends for previous years and such annual or senjii-annual 
installments, or shall have set aside from it& surplus 
66 or net profits a sum sufficient for the paymejnt there¬ 
of, the Board of Directors may declare dividends 
on the common stock, payable then or thereafter, out of 
any remaining surplus or net profits. In the evept of any 
liquidation or dissolution or wind-up (whether voluntary or 
involuntary) of the Corporation, the holders of [the pre¬ 
ferred stock shall be entitled, to be paid in full, potli the 
par amount of their shares and the unpaid dividends ac¬ 
crued thereon, before any amount shall be paid to the 
holders of the common stock; and, after the payment to 
the holders of the preferred stock of its par valuejand the 
unpaid accrued dividends thereon, the remaining assets 
and funds shall be divided and paid to the holderls of the 
common stock according to their respective shares.I 

The amount of capital stock with which this Corporation 
will commence business is One Million, Five Hundred 
Thousand ($1,a00,000) Dollars. j 

Judges’ Certificate. ! 

Meeting of Stockholders of Lincoln Hotel Corporation. 

i 

We, the Undersigned, io hereby certify: j 

That a meeting of the Stockholders of the Lincoln Hotel 
Corporation was duly called and held at the office^ of the 
Company, in the City of Washington, District of Columbia, 
on the 21st day of December, A. D. 1922, at 2:15 [o’clock 
in the afternoon, for the purpose of considering an Amend¬ 
ment to the Certificate of Incorporation of the said Com¬ 
pany, increasing its capital stock and creating preferred 
stock. ! 
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1. That the said subscribers were Judges at said meet¬ 
ing to conduct the vote taken by ballot for and against the 
proposed amendment. 

2. That said subscribers decided upon the qualification 
of voters and conducted the vote taken by ballot for and 
against the proposed amendment. 

3. That said subscribers, when the vote was completed, 
did count and ascertain the number of shares voted respec¬ 
tively for and against said proposed Amendment as follows, 
to wit: 


67 


For the amendment. 

10,000 shares 


Against the amendment. 

No. shares. 


And we do hereby declare that a majority of the stock of 
said corporation has voted for the proposed amendment. 
Witness our hands this 21 dav of December, 1922. 

GEORGE A. WATSON, 

! E. S. STOWELL, 

Judges. 

State of Delaware, 

Office of the Secretary of State: 

I, Charles II. Grantland, Secretary of State of the State 

' » 

of Delaware, do hereby certify that the above and fore¬ 
going is a true and correct copy of Certificate of Amend¬ 
ment of Certificate of Incorporation of the “Lincoln Hotel 
Corporation’ 7 , as received and filed in this office the twenty- 
seventh day of December, A. D. 1922, at 10 o’clock A. M. 

In testimony whereof, I have hereunto set mv hand and 
official seal, at Dover, this second dav of March in the vear 
of our Lord one thousand nine hundred and twcntv-cight. 
[seal.] CHARLES H. GRANTLAND, 

Secretary of State. 
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Exhibit “B”. 
List of Creditors. 


Wardman Construction Co., $4,002.80, 1837 K Street. 
Hon. Leslie M. Shaw, $15,391.58, Wardman Park Hotel. 
Alice C. Shaw, $33,253.22, Wardman Park Hotel. 

Mrs. John V. Morris, $19,367.65, 1620 R Street X. W. 
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Floyd Handley, $800.00 (about Jdgmt), c/o Eljner Bin- 
ford, Atty., Munsev Bldg. ! 

John V. Morris, $13,678.92, Denrike Bldg. | 

James E. Calliflower, $372.50, 1001 15th St. 

Franklin La-ndry, $132.17, (Jdgmt) 504 13th St. 

Jno. M. Beane, $76.80, 1100 5th St. N. E. 

Walter A. Johnston, $750.00, Colorado Bldg. 

Laurence W. Brady, $500.00 (Jdgmt), 700 Woodward 
Bldg., % Jame F. Bird, Atty. j 

Thomas Somerville, $25.31, 312 13th St. j 
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71 Tiie total authorized capital of the Lincoln Hotel 
Corporation is One million five hundred thousand 
dollars ($1,500,000.00) divided into fifteen thousand (15,- 
000) shares of the par value of One hundred dollars 
($100.00) each, five thousand (5000) shares of which (the 
Certificate declares) shall be preferred stock and ten thou¬ 
sand (10,000) shares of which shall be common stock. The 
names of the subscribers to the preferred stock, the number 
of shares and the amount paid on each subscription are 
set out in the Exhibit marked “Exhibit C”; and the amount 
of unpaid subscriptions to the preferred stock is Forty-five 
thousand dollars ($45,000.00). 

The names of the subscribers to the common stock, the 
number of shares subscribed by each and the amount paid 
for said stock are set out in the Exhibit marked “Exhibit 
D”, and the amount of unpaid subscriptions to the same is 
Forty-five thousand four hundred dollars ($45,400.00). 

All the preferred stock has been paid for except seven 
hundred (700): shares purchased by and issued to Joseph 
II. Himes, on which seven hundred (700) shares of pre¬ 
ferred stock the said Joseph H. Himes paid Twenty- 
five thousand dollars ($25,000.00), and the amount due and 
payable thereon from the said Himes is the sum of Forty- 
five thousand dollars ($45,000.00). 

All of the common stock has been paid for except four 
(4) shares purchased by Aaron M. Cohen, on which no pay¬ 
ment has been made, and the amount due and owing- thereon 
is Four Hundred dollars ($400.00), and seven hundred 
(700) shares of common stock purchased by and issued to 
Joseph H. Himes, on which the said Himes has paid the 
sum of Twenty-five thousand dollars ($25,000.00), and the 
amount due and payable on the same is Forty-five thousand 
dollars ($45,000.00). 

Forty-five hundred (4500) shares of common stock were 
issued to Lambert and Johnston, Trustees, to be used bv 
them, together; with the seven hundred (700) shares which 
the said Joseph H. Himes agreed to assign for the purpose 
of carrying out a written agreement entered into between 
the said Himes and the Corporation, which said forty-five? 
hundred (4500) shares, together with the seven hundred 
(700) shares which the said Himes agreed to assign, con¬ 
stituted fifty-two hundred (5200) shares, a majority 
72 of the voting capital stock. The issue of the forty- 
five hundred (4500) shares was made by the Cor- 
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• • • 1 
poration to carry out a written agreement which was en¬ 
tered into by the said Himes, but lie, having failed to assign 
the seven hundred (700) shares in accordance with the said 
written agreement, no voting trust was ever created. 

i 

j 

In the Court of Chancery of the State of Delaware, in 
and for Xew Castle Countv. Leslie M. Shaw and Alice C. 
Shaw versus Lincoln Hotel Corporation, a corporation of 
the State of Delaware. Bill for Deceiver. j 

i 

! 

On this first day of April, A. 1). 1931, the foregoing Peti¬ 
tion of Robert G. Harman, Receiver appointed jby this 
Court of said Lincoln Hotel Corporation, having b<jen pre¬ 
sented to, read and considered by the Chancellor, i 
It is ordered by the Chancellor that a rule of tliik Court 
issue directed to the stockholders of Lincoln Hotel Cor¬ 
poration whose names appear on the lists thereof attached 
to the said Petition as not having paid the par value of the 
stock subscribed by them, to wit, the said Aaron Mj Cohen 
and the said Joseph II. Himes, requiring them to |appear 
before the Chancellor at his Chambers at the Court] House 
in the City of Wilmington in the State of Delaware, on 
Friday the Eighth day of May, A. D. 1931, at 10:30 jo ’clock 
in the forenoon, to show cause, if any they have, vjv'hy an 
assessment or call should not be made against thejm, the 
said stockholders of the said Corporation, for such sums 
of monev as should be found to be necessary to katisfv 
the debts and claims of the creditors of the said Corpora¬ 
tion for the costs and expenses incident to the said Receiver¬ 
ship. I 

And further, that answers to the said Petition be bled 
with the Register in Chancery on or before the thirtieth day 
of April, A. D. 1931. “ | 

And further, that the Register in Chancery give jto the 
said stockholders, Aaron M. Cohen and Joseph II. Ijlimes, 
whose names appear in the said lists as not Having 
73 paid the par value of the stock subscribed for by 
them, notice of said Petition and of the ruleandjorder 
by sending* a copy thereof, except the Exhibits, to e^cli of 
the said stockholders bv registered letter, addressed to 
them at their last known address and mailed within six 
davs from the date of this order. 

(Signed) J. 0. WOLCOTT, i 

Chancellor. 
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State of Delaware, 

New Castle County, ss: 

l, George R. McDougall, Register of the Court of Chan¬ 
cery of the State of Delaware, in and for New Castle 
County, do hereby certify that the foregoing is a true and 
correct copy of the Petition for Assessment of Stock¬ 
holders, and the Order of the Chancellor thereon, dated 
April 1, 1931; in the cause of Leslie M. Shaw, et al. vs. 
Lincoln Hotel Corporation, as the same remains on file and 
of record in said Court. 

In testimonv whereof, I have hereunto set mv hand and 
affixed the seal of said Court, at Wilmington, this twentieth 
dav of Februarv in the voar of our Lord, nineteen hundred 
and thirtv-three. 

(Signed) GEO. R. McDOUGALL, 

[seal.] Register in Chancery. 

State of Delaware, To wit: 

I, Josiah O.iWolcott, Chancellor of the State of Delaware, 
do hereby certify that the foreging Record and Attestation, 
made by George R. McDougall, Esquire, Register in Chan¬ 
cery within the Countv of New Castle, whose name is 
thereto subscribed, and to which the seal of said Court is 
affixed, are in due form of law, and made by the proper 
officer. 

In testimony whereof, I have hereunto set my hand, this 
twentieth dav of Februarv in the vear of our Lord, nineteen 
hundred and thirtv-three. 

(Signed) ‘ J. 0. WOLCOTT, 

Chancellor. 


74 State of Delaware, 

New Castle County, ss: 

I, George R. McDougall, Register of the Court of Chan- 

cerv of the State of Delaware, in and for New Castle 
* ' 

Countv, do hereby certify that the Honorable Josiah 0. 
Wolcott, by whom the foregoing attestation was made and 
whose name is thereto subscribed, was at the time of the 

making thereof, and still is Chancellor of the State of Dela- 

* ’ 

ware, duly commissioned and sworn, to all whose acts, as 
such full faith and credit are and ought to be given, as well 
in Courts of Justice as elsewhere. 
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In testimony whereof, I have hereunto, set my hand and 
affixed the seal of, the Court, at 'Wilmington, this twentieth 
day of Febr-ary in the year of our Lord, nineteenj hundred 
and thirtv-three. ! 

(Signed) GEO. K. McDOUGAljL, 

[seal.] Register in Chknccry. 


In the Court of Chancery of the State of Delaware in and 
for Xew Castle Countv. Leslie M. Shaw and Alice!C. Shaw 
versus Lincoln Hotel Corporation, a corporatioji of the 
State of Delaware. Rule to Show Cause. | 

I 

On this first day of April, A. D. 1931, the foregoing 
Petition of Robert G. Harman, Receiver, appointed by this 
Court of said Lincoln Hotel Corporation, having been pre¬ 
sented to, read and considered by the Chancellor, j 

It is ordered by the Chancellor that a rule of tips Court 
issue directed to the stockholders of Lincoln Hojtel Cor¬ 
poration whose names appear on the lists thereof attached 
to the said Petition as not having paid the par valite of the 
stock subscribed by them, to wit, the said Aaron Cohen 
and the said Joseph H. Himes, requiring them to appear 
before the Chancellor at his Chambers at the Court House 
in the City of Wilmington in the State of Delaware, on 
Friday, the Eighth day of May, A. D. 1931, 10:30 o’clock 
in the forenoon, to show cause, if any they have, why 
75 an assessment or call should not be made against 
them, the said stockholders of the said corporation, 
for such sums of money as should be found to be nejeessary 
to satisfy the debts and claims of the creditors of tjlie said 
Corporation for the costs and expenses incident to t|he said 
Receivership. 

And further, that Answers to the said Petition pe filed 
with the Register in Chancery on or before the Thirtieth 
day of April, A. D. 1931. 

And further, that the Register in Chancery give) to the 
said stockholders, Aaron M. Cohen and Joseph H. jHimes, 
whose names appear in the said lists as not having ppid the 
par value of the stock subscribed for by them, nojtice of 
said Petition and of the rule and order by sending a copy 
thereof, except the Exhibits, to each of the said | stock¬ 
holders by registered letter, addressed to them at tlupr last 
known address and mailed within six days from thje date 
of this Order. 
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State of Delaware, 

New Castle County, ss: 

In testimony that tlie above and foregoing: is a true and 
correct, copy of the Rule granted in the above entitled 
cause, as the same remains on file and of record in the 
Court of Chancery of the State of Delaware, in and for 
Xew Castle County, 

1, Granville P. Alexander, do hereunto set my hand and 
the seal of said Court, at Wilmington, this second dav of 
April, A. 1). nineteen hundred and thirtv-one. 

[seal.] (S) GRANVILLE P. ALEXANDER, 

Register In Chancery. 

State of Delaware, 

Xew Castle County , ss: 

I, George R. McDougall, Register of the Court of Chan¬ 
cery of the State of Delaware, in and for New Castle 
Countv, do horebv eertifv that the foregoing is a true and 
correct copy of the Bill of Complaint, filed March 7, 1928, 
Decree appointing Robt. G. Harman, Receiver, signed by 
the Chancellor on the 11th day of April, 1928, Petition to 
Assess Stockholders, Exhibits, and Order thereon, 
76 dated April 1, 1931, and a copy of the Rule to Show 
Cause, Issued April 7, 1931, and sent by registered 
mail to the persons therein named, in the cause of Leslie 
M. Shaw et al. vs. Lincoln Hotel Corporation, as the same 
remains on file and of record in said Court. 

In testimony whereof, I have hereunto, set my hand and 
affixed the the seal of said Court, at Wilmington, this 
eleventh dav of October in the vear of our Lord, nineteen 
hundred and thirtv-three. 

(Signed) ‘ GEO. R. McDOUGALL, 

[seal.] Register in Chancery. 

State of Delaware, To wit: 

I, Josiah 0. Wolcott, Chancellor of the State of Dela¬ 
ware, do hereby certify that the foregoing Record and At¬ 
testation, made by George R. McDougall, Esquire, Register 
in Ohaneerv within the Countv of New Castle, whose name 
is thereto subscribed, and to which the seal of said Court is 
affixed, are in due form of law, and made by the proper 
officer. 





R. G. HARMAN VS. J. H. HIMES. 


65 


In testimony whereof, I have hereunto set my hand, this 
eleventh day of October in tlie year of our Lord,! nineteen 
hundred and thirtv-three. 

(Signed) ‘ J. 0. WOLCOTT, 

Chancellor. 

| 

I 

State of Delaware, I 

New Castle County , ss: | 

i 

I, George R. McDougall, Register of the Court pf Chan¬ 
cery of the State of Delaware, in and for Xejv Castle 
County, do hereby certify that the Honorable Jlosiah 0. 
Wolcott, by whom the foregoing attestation was njiade and 
whose names is thereto subscribed, was at the tiipe of the 
making thereof, and still is Chancellor of the State of 
Delaware, duly commissioned and sworn, to all whpse acts, 
as such full faith and credit are and ought to be £iven, as 
well in Courts of Justice as elsewhere. 

In testimonv whereof, I have hereunto set mv h'and and 
affixed the seal of, the Court, at Wilmington, this eleventh 
day of October in the year of our Lord, nineteen hundred 
and thirtv-three. 

(Signed) GEO. R. McDOUGALL, 

[seal.] Register in Chancery. 

i 

j 

_ i 

77 In the Court of Chancery of the State of Delaware, 
in and for New Castle County. Leslie M. Shaw and 
Alice C. Shaw versus Lincoln Hotel Corporation; a cor¬ 
poration of the State of Delaware. 1 

| 

To the Chancellor of the State of Delaware: Joseph H. 
Himes, a resident of Washington, District of Columbia, 
by E. Ennalls Bcrl, his solicitor, respectfully prgys the 
Chancellor for leave to enter a special appearance! in the 
above entitled cause for the purpose of moving to vacate 
the rule placed upon the said Joseph H. Himes for want of 
jurisdiction in this Court to enter a decree against the said 
Joseph H. Himes for the payment of money due upon an 
unpaid stock subscription, the said Himes being a npn-resi- 
dent of the State of Delaware and not within reach of the 
process of this Court. j 

(Signed) E. ENNALLS BERL; 

Solicitor for Joseph II. Hhnes. 


5—6343a 
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State of Delaware, 

New Castle County, ss: 

I, George H. McDougall, Register of the Court of Chan¬ 
cery of the State of Delaware, in and for New Castle 
Countv, do herebv certify that the foregoing is a true and 
correct copy of the Petition of E. Ennalls Berl, Esquire, 
for leave to enter special appearance in the cause of Les¬ 
lie M. Shaw, et al. vs. Lincoln Hotel Corporation, as the 
same remains on file and of record in said Court. 

In testimony whereof, I have hereunto, set my hand and 
affixed the seal of said Court, at Wilmington, this eleventh 
day of October in the year of our Lord, nineteen hundred 
and thirty-three. 

(Signed) GEO. R. McDOUGALL, 

[seal.J Register in- Chancery. 

78 State of Delaware, To ivit: 

I, Josiah O. Wolcott, Chancellor of the State of Dela¬ 
ware, do hereby certify that the foregoing Record and At¬ 
testation, made by George R. McDougall, Esquire, Regis¬ 
ter in Chancery within the County of New Castle, whose 
name is thereto subscribed, and to which the seal of said 
Court is affixed, are in due form of law, and made by the 
proper officer. 

In testimony whereof, I have hereunto set my hand, this 
eleventh day of October in the year of our Lord, nineteen 
hundred and thirty-three. 

(Signed) ' J. 0. WOLCOTT, 

Chancellor. 

State of Delaware, 

New Castle County, ss: 

I, George R. McDougall, Register of the Court of Clian- 
cerv of the State of Delaware, in and for New Castle 
Countv, do herebv certify that the Honorable Josiah 0. 
Wolcott, by whom the foregoing attestation was made and 
whose name is thereto subscribed, was at the time of the 
making thereof, and still is Chancellor of the State of Dela¬ 
ware, duly commissioned and sworn, to all whose acts, as 
such full faith and credit are and ought to be given as 
well in Courts of Justice as elsewhere. 

In testimony whereof, I have hereunto, set mv hand and 
affixed the seal of the Court, at Wilmington, this eleventh 
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day of October in the vear of our Lord, nineteen hundred 
and thirty-three. ; 

(Signed) GEO. R. McDOUGALL, 

[seal.] Register in Chancery. 


Plaintiff requested the Court to take, and the Court did 
take, judicial notice of the Constitution and Statutes of the 
State of Delaware concerning Corporations organized 
under the laws of said State, the payment of the capital 
stock thereof and the liability of the holders of ptock to 
satisfy the debts of the creditors of the same. Thpreupon 
plaintiff rested. i 

79 Thereupon, the defendant, to maintain the issues 
on his part joined, produced as a witness one Robert 
Elmore who testified on direct examination, in substance, 
as follows: j 

Witness is a resident of New York City; in 192^ he re¬ 
sided in Washington, D. C. Witness has known the de¬ 
fendant and his wife for about fifteen years. In 1923 wit¬ 
ness was approached by a friend, John J. Cunningham, to 
procure money to be placed in the Lincoln Hotel j Corpo¬ 
ration. After he was approached by Mr. Cunningham wit¬ 
ness met Mr. J. C. Myers, president of that company, and 
had a conversation with him about the necessity for the 
sale of the stock. As treasurer of the Lincoln Ilotbl Cor¬ 
poration witness signed the contract marked as plajintiff’s 
Exhibit No. 2. I 

Under objection on behalf of plaintiff that conversations 

with Myers, the president of the company, were hearsay, 

incompetent to affect the creditors and the receiver|of the 

corporation, and irrelevant to the issues, and not evidence 

of the condition of the company, witness testified that Mr. 

Myers, president, explained to witness that the company 

was in a very precarious condition; that they had captions 

that thev considered valuable which would terminate in a 
- 

few days. Mr. Myers knew witness had contact with people 
who had money for investment and he wanted to know if 
witness could do something about it. Witness toqk the 
matter up with Mr. Himes, the defendant, and explained 
fully that the only potent thing that the Company had at 
that time was the grand idea to purchase this property 
which they had under option, to put up what was knokvn as 
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the Lincoln Hotel. Witness went into all of the details ex¬ 
plaining to Mr. Himes that as treasurer of the company 
witness could be the watchdog* in the situation in his in¬ 
terest. Mr. Himes had his attorney draw up an agreement 
to purchase this stock. If Mr. Himes had not put that 
money in, it was only a question of days before the Lincoln 
Hotel Corporation would have gone into the hands of a 
receiver. Mr. Himes put the cash in, and there were a few 
days of grace or a few months until the ultimate did 
SO happen. There were a lot of anticipated things that 
did not materialize. There is no question but that 
the company was in a very, very bad way at the time; and 
to make possible the exercise of the options on these prop¬ 
erties, it was Mr. Himes who saved the situation then, and 
the consideration was this amount of stock. 


Plaintiff, having previously objected, moved to strike out 
t , ot tlie itriers on the grounds stated. The 

Court refused to grant said motion but ruled that the infer¬ 
ences and conclusions should be stricken out. 

The witness thereupon continued this line of testimony 
in substance as follows: That Mr. Myers very frankly 
stated the company was in a bad way; they had sold a sub¬ 
stantial amount of stock; they owed a few debts; they had 
. ^ un d ^d dollai s in the treasury of the company, 

and to exercise these options which were maturing at an 
early date they had to raise $50,000. If they did not. every¬ 
thing was over. The options which the company held that 
were expiring or about to expire were on various parcels 
of property which were consolidated and now constitute the 
property on which the Annapolis Hotel is built, at 12th and 
H Streets, Northwest. Witness took Mr. Myers to see Mr. 
Himes. Witness, Mr. Myers, Mr. Himes and Mrs. Himes 
were present. At this interview Mr. Myers frankly re¬ 
iterated practically everything he had told witness just as 
witness had told it to the court and jury. In so far as he 


had seen by the books and papers on hand at the time, wit¬ 
ness as treasurer knew it was a hopeless situation unless 
they got $50,000 to break the deadlock. The corporation 
got $50,000 from Mr. Himes. This sum was turned over 
to the Columbia Trust Company, the title company, to take 
up the options on these properties. The money was used 
for that purpose and title to the site at 12th and H Streets 
was acquired. 
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Defendant, further to maintain the issues on his part 
joined, produced as a witness Mrs. Eilleen Canfield Himes, 
who on direct examination testified in substance as follows: 

81 Witness is the wife of the defendant; kpew Mr. 
Elmore in 1923; has known him about fifteefi years. 

Prior to the time in 1923 when Mr. Himes became a stock¬ 
holder in the Lincoln Hotel Corporation, Mr. Elmore 
brought Mr. Myers, president of that corporation, 4nd Mr. 
Cunningham to the home of witness who was presdnt dur¬ 
ing conversation between Mr. Myers and her husband. 
Prior to the conversation Mr. Himes had told heij* some¬ 
thing of the suggestion; said it was not exactly in Ills mind 
necessarily good business, but that Mr. Elmore j was a 
friend and it was a proposition which would be very helpful 
to Mr. Elmore both for the present and his future. 

Thereupon the following question was put by defend¬ 
ant’s counsel. 

. i 

Mr. Yeatman: During this conversation at which Mr. 
Myers was present, what was stated by Mr. Myers a^ to the 
condition of the company and the necessity of raising 
monev? 

Mr. Classic: We object to this evidence upon the ground 
that, in the first place, it is hearsay; in the second place, 
that the statements by Mr. Myers, who could be called as 
a witness as to his own knowledge, would not be evidence 
as to the condition of the company, the condition |of the 
company being a question of finance and facts and figures, 
which could be directly proven; in the third place, that this 
conversation is a part of the negotiations apparently lead¬ 
ing up to the contract and of necessity merged in the con¬ 
tract; and that parole evidence is not admissible toj show 
the conversations which eventuated in the execution of a 
formal instrument. 

The Court: The objection is overruled, of course with the 
same reservation as to what we term the main point; 

Mr. Glassie: These points, if your Honor please, that I 
now make are independent of the general point reserved, 
that nothing as to the condition of the company is relevant 
on the issue of the necessity of paying up the par value of 
the stock for the benefit of creditors. This |s di- 

82 rected to the particular form of the testimony, ydiich 
is hearsay and subject, I submit, to the othejr in¬ 
firmities mentioned. 
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The Court: Objection overruled. 

Mr. Classic: We note an exception, if your Honor please. 

The witness thereupon continued and testified as follows: 

That Mr. Myers said that they had options on certain 
property where the Annapolis Hotel now stands and cer¬ 
tain obligations which must be met almost immediately; 
otherwise the Company would have to go into bankruptcy; 
that they needed $50,000; that with $50,000 they could pay 
up these options, pay some of the debts and sell stock to 
complete the title and pay back the money which they 
borrowed. 

Mr. Classic: For the record, your Honor, we move to 
strike out the testimony of this witness for the reasons 
stated in tlie objection, and also the testimony of the prior 
witness. 1 assume that it will be overruled, and we note 
an exception. 

The Court: Yes. The record will so show. 


Thereupon, it he defendant, Joseph H. Himes, to maintain 
the issues on his part joined, was sworn as a witness and 
testified on direct examination in substance as follows: 

The witness has known the witness Elmore since around 
1019. Witness was first approached by Mr. Elmore about 
placing money in the Lincoln Hotel Corporation. The wit¬ 
ness was asked: “Did he explain to you what was wanted?” 

On objection by counsel of the plaintiff on the grounds 
previously stated it was stipulated by counsel for the de¬ 
fendant and understood by the court that plaintiff's objec¬ 
tion and exception on all grounds previously stated should 
lie to the whole line of examination. 


Continuing,!the witness testified: Mr. Elmore stated that 
the Lincoln Hotel Corporation had some options on some 
property in the same area on which the Annapolis is now 
situated. Elmore said that the Lincoln Hotel Corporation, 
of which he was the treasurer, had sold stock, that 


Sd such proceeds as had been derived from the sale of 
that stock had been practically all spent. The cor¬ 
poration. Elmore said, was in debt: he believed there was 
a possibility, if the options could be exercised—it would re¬ 
quire in the neighborhood of $50,000 to take advantage of 
the options—he believed that there was considerable 
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chance of working out the original idea. Elmore |told wit¬ 
ness that without, this $50,000, which amount they had in 
mind to take care of the options and promote the stock sale, 
the company would absolutely fail. One or two days after 
the first interview, by appointment, Mr. Elmore (called in 
the evening with Mr. Mvers who was introduced t(i witness 
as president of the Company. Mr. Myers reiterated what 
Mr. Elmore had said. Mr. Elmore repeated the statement 
and then Mr. Cunningham, whose association jvitli the 
proposition witness did not recall, but who was (familiar 
with it, also spoke in the same manner as to the condition 
of the company. At this interview there were present Mrs. 
Himes, Mr. Myers, Mr. Elmore and Mr. Cunningham. The 
contract of January 27, 1923, was signed about fefur days 
after this conference. The contract was prepared "by coun¬ 
sel for witness and the corporation’s counsel. Tjlie part 
of witness was to sign on the dotted line and deliver the 
$30,000. Counsel for the Lincoln Hotel Corporation was a 
gentleman named Walter A. Johnson. Witness delivered 
the $50,000 to Mr. Lambert who was his attorney. | 

On cross-examination witness testified in substance as 
follows: 


Witness identified his signature to a verified Bill of Com¬ 
plaint in Equity Xo. 41,390 in the ■Supreme Courfj of the 
District of Columbia. When he signed and swore to the 
bill he knew what was in it. 

Witness was not told how much stock the corporation 
had issued. Witness does not remember having a^ked as 
he was not so much concerned with respect to the j invest¬ 
ment in this matter. Witness was told there was sojnc pre¬ 
ferred stock which had not theretofore been offered that 
they were issuing to raise money. It was that preferred 
stock, along with some of their original stock, that they 
were offering witness in exchange for $50,000. 

84 Tliev told witness that as soon as they had exer- 

• •'I 

cised these options they would sell preferrecjl stock 
and out of the first $50,000 realized from the sale of such 
shares they would pay witness the money which thejv were 
asking witness to advance to help them out in the situation. 

Witness does not know whether he was the first or the 
20th stockholder. His only knowledge on the subjebt was 
flic statement made to him by the president of the copipany 
that considerable other stock had been sold. Witness must 
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have made inquiry about how much common stock remained 
to be sold; but j he cannot recall the conversation exactly that 
occurred some fourteen years ago. 

Thereupon the Bill in Equity subscribed and sworn to 
by the witness ;was offered in evidence as plaintiff’s Exhibit 
Xo. 6, the material parts whereof are as follows: 


Joseph H. Himes, Plaintiff, 

vs. 

Lincoln Hotel Corporation, J. C. Myers, A. Robert 
Elmore, Thomas P. Bones and Janies D. Hobbs, De¬ 
fendants. 


Equity Xo. 41390. 
Filed June 11, 1923. 


The bill of complaint of the above named plaintiff re¬ 
spectfully represents to the Court as follows: 

1. The plaintiff is a citizen of the United States and a 
resident of the State of Ohio, and files this suit in his own 
right and as a holder of preferred and common stock of 
the defendant Lincoln Hotel Corporation, and on his own 
behalf and that of all other stockholders of the said corpo¬ 
ration similarly situated and who may desire to join in 
this suit. 

2. The defendant Lincoln Hotel Corporation is a corpo¬ 
ration incorporated under the laws of the State of Dela¬ 
ware and doing business in the District of Columbia, and is 
sued in its own right as hereinafter set forth. The defend¬ 
ants J. C. Myers and A. Robert Elmore, Thomas P. Bones 
and James D. Hobbs are citizens of the United States and 
residents of the District of Columbia. 


**«■•*#* 

85 4. The defendant Lincoln Hotel Corporation in¬ 

corporated under the laws of the State of Delaware, 
has an authorized issue of capital stock of one million five 
hundred thousand dollars ($1,500,000.00), consisting of five 
hundred thousand dollars ($500,000.00) preferred stock 
and one million dollars ($1,000,000.00) of common stock. 
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That the said defendant corporation was incorporated 
among other things for the purpose of acquiring- titjle to the 
property at the northeast corner of 12th and H .Streets, 
Northwest, Washington, D. C., which property has ja front¬ 
age of about 127 feet on H Street by 106 on 12th Stj-eet, for 
the purpose of erecting thereon a hotel property; that the 
said property was incumbered by a first trust in flic sum 
of one hundred and fifty-five thousand dollars ($155|000.00) 
held by the National Mortgage Company, a secoi^d trust 
of twenty-seven thousand five hundred dollars ($27j500.00) 
held by the International Bank, and a third trust! in the 
sum of twelve thousand five hundred dollars ($12jo00.00) 
held, plaintiff is advised and believes, and therefore avers, 
by the Potomac Finance Corporation. That the said de¬ 
fendant corporation was in financial difficulty ancjl being 
desirous of acquiring the equity in the said property for 
the purpose of consummating its objects and purposes 
hereinbefore referred to, acting through its officers and 
chiefly the defendant A. Robert Elmore, sought the] assist¬ 
ance of the plaintiff in order to acquire the aforementioned 
property and erect thereon a hotel and solicited the plain¬ 
tiff to assist the said corporation to the extent of fifty thou¬ 
sand dollars ($50,000.00). That, after negotiations, the 
plaintiff entered into an agreement with the defendant Lin¬ 
coln Hotel Corporation, said agreement being duly Author¬ 
ized by resolution of the Board of Directors of said (corpo¬ 
ration, dated the 27th day of January, 1923, in and by 
which among other things the defendant corporation 
agreed to sell and deliver to the plaintiff seven Inquired 
(700) shares of the preferred stock of the corporation and 
seven hundred (700) shares of the common stock of the cor¬ 
poration, each class of stock being of the par value Of one 
hundred dollars ($100.00) per share, for the slum of 
86 fifty thousand dollars ($50,000.00), and it wajs fur¬ 
ther agreed that the said sum of fifty thousand dol¬ 
lars ($50,000.00) would be deposited to the credit of said 
corporation to be used solely for the purpose of acquiring- 
title to the real estate hereinbefore described, and th^t not 
more than ten thousand dollars ($10,000.00) of the! said 
fifty thousand dollars ($50,000.00) would be withdrawn by 
the said corporation for the purpose of organization ex¬ 
penses, promotion and handling of the sale of the preferred 
and common stock remaining; and in and by said agree¬ 
ment it was further provided that the said corporation 
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would promptly acquire title to the said property “and 
commence the erection of a hotel upon said premises/’ and 
that after title was acquired to said real estate by the de¬ 
fendant corporation, that out of the first sale or sales of 
its preferred stock the proceeds thereof should be used to 
acquire from the plaintiff at par the said seventy thousand 
dollars ($70,000) of preferred stock, or such part thereof, 
if any, as the said plaintiff may desire to sell at par; and it 
was further agreed that the said corporation would deposit 
forty-five hundred (4500) shares of its common stock in 
the hands of two trustees, one to be selected by the said cor¬ 
poration and one to be selected by the plaintiff, said stock 
to be held together with the seven hundred (700) shares of 
common stock issued to the plaintiff, by said trustees as a 
voting* trust for such purposes and under such conditions 
as may bo directed in writing by the said corporation and 
the plaintiff. A copy of the said agreement is hereto an¬ 
nexed, marked “Plaintiff’s Exhibit A,” and prayed to be 
read as a part hereof. 


5. Plaintiff further says that in pursuance of the con¬ 
tract hereinbefore set forth he paid to the said defendant 
corporation the sum of fifty thousand dollars ($50,000.00) 
and that the said corporation issued and delivered to him 
certificate Xo. Seven (7) for seven hundred (700) shares 
of its preferred stock at the par value of one hundred dol¬ 
lars ($100.00) per share, certificate Xo. Seven (7) for seven 
hundred (700) shares of its common stock at the par value 
of one hundred dollars ($100.00) per share, and also issued 
and delivered its certificate Xo. Eight (8) for forty- 
S7 five hundred (4500) shares of its common stock to 
Wilton J. Lambert and Walter A. Johnson, trustees, 
being the persons selected by the plaintiff and the defend¬ 
ant corporation to hold the same as a voting trust in pur¬ 
suance of the provisions of the aforementioned contract. 


G. Plaintiff further says that after the payment by him 
of the fifty thousand dollars ($50,000.00) aforesaid, which 
was made in good faith for the purpose of assisting the 
said corporation in acquiring the title to the aforemen¬ 
tioned real estate and making it possible for the said cor¬ 
poration to pursue its object and erect thereon a hotel, the 
said corporation did acquire title to said property, being 
described also as lots 1, 2, 3 and 4, in square 318, in the 
Citv of Washington, District of Columbia. 

— w ' 
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i 

7. Plaintiff further says, that on, to wit, the tjtli day of 

June, 1923, and in plain violation of the terms of ;the afore¬ 
mentioned agreement, there was recorded in the! land rec¬ 
ords of the District of Columbia a deed purporting to be 
signed by the defendant corporation and to convey to the 
defendants Thomas P. Bones and Janies D. Hobbs the 
aforedescribed real estate for a consideration named 
therein of ten dollars ($10.00). j 

8. Plaintiff further says that he is advised and believes, 
and therefore avers, that the said deed which purports to 
convey the said property to the said defendants in fee 
simple was executed and delivered in exchange for an 
agreement to turn over to the said corporation ajn alleged 
equity in an apartment house on P Street, between 16th 
and 1.7th Streets in the District of Columbia; that the 
action of the said defendants, if permitted to stand, would 
result not only in violating the rights of the plaintiff as a 
preferred and common stockholder as aforesaid] but the 
rights of all other stockholders of the said corporation, 
and would also prevent the said corporation from [carrying 
out its object, to engage in the hotel business; and,jin effect, 
is a fraud upon the rights of the plaintiff and others sim¬ 
ilarly situated. Plaintiff further says that the aforemen¬ 
tioned deed of conveyance to the defendants Bbnes and 
Hobbs was never authorized by the stockholders of the 

defendant corporation; that if made in pursuance of 
88 anv resolution of the directors, a notice of the inten- 
tion of said directors to carry out said plan was 
never given to the stockholders of record of the said corpo¬ 
ration: that the said equity in the aforementioned property 
was the sole asset of the defendant corporation, and that 
the action of the said corporation through its officers in 
attempting to convey and dispose of the rights of the said 
corporation in said equity was illegal and void and,without 
warrant or authority of law, and that the defendants 
Thomas P. Bones and James D. Hobbs are charged with 

-i 

knowledge thereof. j 

* # # * # # * 

i 

Wherefore, the premises considered, plaintiff prhys: 

i 

* * * * * * * | 

2. That the defendants Thomas P. Bones and Jhmes D. 
Hobbs may be restrained and enjoined pendente ijite and 
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permanently from encumbering, selling, or in any wise dis¬ 
posing of the record title to the real estate hereinbefore 
described. 

3. That the transaction purported to have been entered 
into between the defendant corporation and the defendants 
Thomas P. Bones and James D. Hobbs be declared to be 
null and void and that the deed purporting to convey the 
legal title to the defendants Bones and Hobbs in fee simple 
be set aside and annulled and held for naught. 

4. That should it be deemed bv the Court necessarv for 
the protection of parties interested, a receiver or receivers 
1)0 appointed to take charge of the assets of said corpo¬ 
ration and of the property referred to attempted to be 
conveyed to the defendants Bones and Hobbs, empowered 
to hold and manage same subject to the control and further 
order of Court. 

*#•##*# 

(Signed) JOSEPH H. HIMES. 


89 Thereupon defendant, to maintain the issues on 
his part joined, produced as a witness Harry J. 
Kane, Jr., who on direct examination testified in substance 
as follows: 


M itness is Assistant Secretary, Real Estate and Colum¬ 
bia Title Insurance Companies, and produced the Title 
Companies' records showing acquirement by Lincoln Hotel 
Corporation of Lots Nos. 1, 2, 803 to 808 in Square 318, 
located at 12th and H Streets, Northwest. 

The Lincoln iHotel Corporation gave the following order 
to examine title and close the sale-purchase: 

“Please prepare certificate of title to the following de¬ 
scribed parcels of land: 

“Lots 801, 803, 805, 807 and 809 on 12th St., X. W., Lots 
804, 805, 806, 807 and 808. Square 318 in the name of Stuart; 
Lots 1 and 803, Square 318, in the name of Klipstein; Lot 2, 
Square 318 in the name of Himes. The property is now 
owned by the above parties. Please order tax certificates. 
(Signed) LINCOLN HOTEL CORPO¬ 

RATION, 

Bv J. C. MYERS, President 
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The Title Company closed title to these properties. The 
grantee in the deeds was the Lincoln Hotel Corporation, a 
body corporate under the laws of Delaware. There were 
three deeds dated respectively February 2nd, 6tll and 7th, 
and all recorded February 9, 1923. The order j directing 
examination of title was dated December 18, 1^22. The 
Title Company received a letter from Hr. Lambert dated 
January 30, 1923, containing a check from Mr. Himes 
drawn on the American Security and Trust Company to 
the order of the Lincoln Hotel Corporation and stating: 

‘‘This check is delivered to you upon the condition that 
the sum of at least $183,000 additional is deposited in your 
hands, or sufficient part thereof which together with said 
sum of $50,000 will be enough to clear the title to the prop¬ 
erty now under option and being purchased at the north¬ 
east corner of 12th and H Streets, Northwest, [which is 
being purchased by the Lincoln Hotel Corporation, and 
consists of about 13,000 square feet, about! 106 feet 
90 front thereof being on 12th Street and apout 125 
feet on H Street. Unless these conditions are com¬ 
plied with the check is not to be used. 

Signed, WILTON J. LAMBERT.” 

At the time the Title Company examined the title, in 
January, 1923, to the parcels of land they were unencum¬ 
bered. The Lincoln Hotel Corporation to close | out the 
purchase executed three deeds of trust: One dated Febru¬ 
ary 2, 1923, recorded February 9, 1923, to Chas. D. Sager 
and A. Ii. Gaddis, Trustees, to secure Lee Crandall, Jr., 
fo>* $155,000; another dated January 30, 1923, recorded 
February 9, 1923, to A. C. Waller and Jo P. Morgan, Trus¬ 
tees, to secure Thomas B. Lawler for $27,500; another 
dated January 30,1923, recorded February 9,1923, jto A. S. 
Gardner and H. R. Terrell, Trustees, to secure Irene Sur- 
guy for $12,000. j 

The Lincoln Hotel Corporation made another fleed of 
trust dated April 9, 1923, recorded April 24, 1923, to Wal¬ 
ter A. Johnson and C. Larrimore Keelv, Trustee*], to se¬ 
cure Potomac Finance Corporation for $12,502.88.j 

The settlement sheet of the Title Company shows the 
purchase price of the several parcels as follows: 
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Lots Nos. 1 and 803, Square 31S. $75,000 

Lot No. 2, Square 318 . 50,000 

Lois 804 to 808, Square 318. ... 110,000 


$235,000 

To close the transaction the Title Company received the 


following sums: 

C. D. Sager . $724.84 

Lincoln Hotel Corporation . 1,200.00 

J. H. Himes . 50,000.00 

International Bank . 24,000.00 

Realty Discount Company . 10,000.00 


National Mortgage Investment Company. 149,000.00 


$234,924.84 

91 For the $12,000 Trust the Lincoln Hotel 

Corporation received . $10,000 

For the $27,500 Trust the Corporation received . 24,000 

For the $155,000 Trust the Corporation received 149,000 


The only real cash put into the transaction was $50,000, 
$1,000, $1,200 and $724.84. 

On cross-examination the witness testified in substance 
as follows: 


That the notes secured by deeds of trust on which the 
money was borrowed were all executed bv the Lincoln 
Hotel Corporation; that there were three and only three 
options covering the lots, namely; one with Charles D. 
Sager, dated December 1, 1922, covering Lot 2 in Square 
318, being premises No. 1111 II Street, $50,000; one with 


Henry \Y. Sohon and Stanton C. Peele, Trustees, covering 
Lots 804, 805, 806, 807 and 808, both inclusive, being prem¬ 
ises No. 801, 803, 805, 807 and 809 Twelfth Street, dated 
December 18, 1922, $110,000; and a letter of instructions re¬ 


lating to an option, dated February 22, 1922, covering Lot 
1 and part of Original Lot 2, now known as Lot 803, being 
premises Nos. 1107 and 1109 H Street, $75,000. 


Thereupon counsel for plaintiff moved to strike out the 
testimony of this witness as irrelevant upon the grounds 
already stated. The motion was overruled, which ruling- 
plaintiff duly excepted. 
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Thereupon counsel for the defendant stated thaj in re¬ 
sponse to defendant’s motion through his counsel to pro¬ 
duce the books and records, including the books of Recount 
of the Lincoln Hotel Corporation, he had received from 
plaintiff’s counsel the minute book of the corporation in 
which appears at the beginning the by-laws and certificate 
of incorporation and amendment, the first meeting appear¬ 
ing on the book being dated December 1, 1923, and also two 
stock books, one covering preferred stock and one! cover¬ 
ing common stock, said books being stated to be tljie only 
books in the possession of the Receiver of the Cdurt of 
Chancery. Defendant did not offer any of said bejoks or 
any entry therefrom. Thereupon defendant rested and 
plaintiff offered no rebuttal. I 

92 Thereupon defendant renewed his motion jjnd re¬ 
quested the Court to direct the jury to return! a ver¬ 
dict in favor of the defendant. The Court thereupon 
granted said motion and directed the jury to return a ver¬ 
dict in favor of the defendant, which direction andiruling 
of the Court plaintiff duly excepted. i 

j 

The foregoing statement of evidence in this Bill bf Ex¬ 
ceptions includes the substance of all the evidence and 
testimonv adduced at the trial, on which testimonv and evi- 
dence the Court directed the verdict in favor of the defend¬ 
ant, and all of the exceptions were duly noted as jafore- 
said and entered on the minutes of the Justice presiding at 
the trial. Whereupon, in order that same may be made part 
of the record, plaintiff prays the Justice presiding ajt said 
trial to sign and seal this Bill of Exceptions according to 
the statute in such cases made and provided, which j is ac- 
cordinglv done, now for then, this 8th dav of October] 1934. 
[seal.] JAMES M. PROCTOR, 

Justice. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. C343. Robert G. Harman, Receiver, &c|, Ap¬ 
pellant, vs. Joseph H. Himes. United States Court of Ap¬ 
peals for the District of Columbia. Filed October 23,j 1934. 
Henry W. Hodges, Clerk. i 
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33nttei> States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA' 


October Term, 1934. 


No. 6343. 


Robert G. 11 arm ax. Receiver, Lincoln Ho^el 
Corporation, A ppellani , 

i 

vs. I 

Joseph H. Himes. ! 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. j 

| 

This is an appeal from a judgment of the Supreme 
Court of District of Columbia, entered upon a directed 
verdict for the defendant at the close of the testimony 
for the plaintiff and the defendant. (R. pp. 31, 32)| 

The appellant brought his action in the Court b]elow 
as statutory receiver with title, of the Lincoln ijlotel 
Corporation, a Corporation organized under the Jaws 
of Delaware. (R. pp. 1, 2, 3, 4) Besides pleading the 




laws of Delaware, (R. p. 3) ilie appellant alleged and 
his proof at the trial sustained his allegations, that the 
Lincoln Hotel Corporation, (hereinafter referred to as 
the Corporation) was duly incorporated under the 
laws of Delaware for the purpose of erect ng and op¬ 
erating a hotel and transacting other allied business. 
(R. p. 2) Its authorized capital was $2,000,000.00 of 
which $1,500,000.00 was represented by 15,000 shares 
of common stock, of the par value of $100 per share, 
and $500,000 was represented by 5,000 shares of pre¬ 
ferred stock of the par value of $100.00 per share. (R. 
p. 2) Subsequent to its incorporation, and on Janu¬ 
ary 27, 1923, Joseph 11. Ilimes, the appellee, by con¬ 


tract in writing, subscribed to and received stock of 
the Corporation of the par value of $140,000, but stip¬ 
ulated in his contract that the entire consideration for 


the stock should be $50,000, which sum he paid. (R. 
pp. 2 and 14) Thereafter, on petition to that effect 
filed in the Court of Chancery of Delaware by Leslie 
M. and Alice Shaw, creditors, the Corporation was 
found and adjudged to be insolvent and the appellant 
was appointed and qualified as receiver thereof, with 
title to all of the Corporation’s books, papers, effects, 
choses in action and assets. (R. p. 3) ('red.tors of 
the Corporation tiled, proved and were allowed claims 
to the amount of $95,824.44. (R. p. 4) Except the 

balance due on subscriptions for stock, the par value 
of which liad not been paid, the Corporation had no 
assets with which to pay the claims of its creditors. 


(R. pp. 4, 5) 

The court of Chancery of Delaware on a petition to 
assess the Corporation’s stockholders, who had not 
paid the full par value for their stock, on the 20th day 
of January, 1932, passed a decree (R. p. 17) wherein 
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was found and adjudged the amount of the creditors 
claims, lack of assets to pay the same; that tliejappel¬ 
lee, Joseph II. Himes, was the holder of common and 
preferred shares of stock of the Corporation of the 
par value of $140,000 on account of which he liajd paid 
only $50,000; and it was, by said Court, adjudged and 
decreed that an assessment of $90,000 be levied against 
said Himes; and appellant, as Receiver aforesaid, was 
directed to collect the same bv suit or otherwise; The 
declaration also pleaded due notice, demand and a re¬ 
fusal to pay. (R. pp. 4, 5) | 

Plaintiff attached to and made a part of his ddclara- 

1 .i 

turn the contract of January 2/, 1923, which contract 
was in legal effect a subscription to the stock if the 
Corporation but was in form an arrangement whereby 
it was stated that the Corporation sold and Himes 
bought 700 shares of preferred and 700 shares off com¬ 
mon stock of the Corporation of the aggregate par 
value of $140,000 for a total purchase price of $5(1),000; 
and whereby the $50,000 paid by Himes was to be de¬ 
posited in the International Bank of Washingtonjto be 
used for the purpose of acquiring title to the property 
at 12th and II Streets, X. AY., with the stipulation, 
that not more than $10,000 of the $50,000 shou d be 
withdrawn by the Corporation for “organization ex¬ 
penses, promotion and handling the sales of preferred 
stock and common stock remaining” of the corpora¬ 
tion. I 

After it had acquired title to the real estate a| the 
corner of 12th and II Streets, X". AAA, the contract! con¬ 
tained a provision that the corporation, out of tliej first 
sales of its preferred stock was to purchase atj par 
from Himes 700 shares of preferred stock, andj pay 
him the sum of $70,000 or such part of the 700 scares 
of stock as Himes should desire to sell at par. 
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The contract also provided that appellee’s 700 
shares of Common stock and 4500 shares of common 
stock of the Corporation should be placed in a voting 
trust until such time as the Corporation had purchased 
at par the whole or any portion of Himes TOO shares of 
preferred stock. (R. pp. 14, 15, 16) 

The appellee in his pleas admitted the averments 
of the declaration, but alleged among other things that 
the Corporation's stock had no market or intrinsic 
value; that the Corporation was in financial difficulties 
in that it had options on a hotel site in the District of 
Columbia which were about to expire unless it could 
obtain the sum of $50,000; that in order to assist the 
Corporation out of its financial difficulties, in good 
faith and without intent to defraud the existing cred¬ 
itors, lie entered into a contract with the Corporation 
to purchase 700 of its shares of common and 700 shares 
of its j)referred, of the par value of $140,000.00 for the 
sum of $50,000. Other issues were raised by the pleas 
but were not relied upon. (R. pp. 25-29) 

At the trial, after the plaintiff had made formal 
proof of all the allegations contained in his declara¬ 
tion, the appellee offered the testimony of four wit¬ 
nesses. The substance and effect of which testimony 
was as follows: 

In 1923 Robert Elmore, then residing in Washing¬ 
ton, was approached by a friend, J. C. Cunningham, 
concerning the procurement of money for the Lincoln 
Hotel Corporation. Elmore then met J. C. Myers, 
President of the Corporation, and was told about the 
necessity for the sale of stock. Mvers knew that El- 
more had contact with people who had money to invest. 
Myers explained to Elmore that the Corporation had 
options, considered valuable, which would expire in 








a few clays. (R. \). 67) Myers stated that the Cor¬ 
poration was in a precarious condition; they laid sold 
a substantial amount of stock, they owed a few! debts, 
that they had only a few hundred dollars in tiff' trea¬ 
sury of the company, and to exercise these options 
which were maturing at an early date they bad to 
raise $50,000. (R. p. 68) j 

Elmore then saw the defendant Himes and libs wife, 
whom he had known for about 15 years. He explained 
to them that the only potent thine; the corporation had, 
at the present time was a e-rand idea to purchase this 
property, which they had under option, to put qp the 
Lincoln Hotel. (R. p. 67) After talking with Myers, 
in which talk Myers frankly explained the situation to 
Himes, the corporation got $50,000 from Mr. Himes, 
which sum of monev was turned over to the Columbia 

w 

Title Company to take up the options and acquire title 
to the site at 12th and II Streets, X. \V. (R. p. 68) 

Mrs. Eileen Canfield Himes who had known ML El¬ 
more for about 15 years was present when the latter 
brought Mr. Cunningham and Mr. Mvers to confer 

' ' i 

with the appellee. She had been told by her husband 
something about the suggestion. He had said that it 
was not good business, but that Mr. Elmore was a 
friend, and it was a proposition which would be very 
helpful to Mr. Elmore both for the present and the 
future. (R. p. 69) | 

Over objection of the plaintiff, to the over-ruliiig of 
which an exception was noted, Mrs. Himes testified 
that Mr. Myers had stated that they had some opjions 
on property where the Annapolis Hotel now stqnds, 
and obligations which must be met almost immediate¬ 
ly; otherwise the company would have to go into bank¬ 
ruptcy;—that $50,000 was needed to take up the] op- 







6 


tions. to pay some debts and sell stock to complete the 
title and pav back the monev which tliev borrowed 
(K. p. 70). 

Joseph II. Himes, who was first approached by Mr. 
Elmore, an acquaintance since 1919, was permitted, 
over objection and exception of the plaintiff, to tes¬ 
tify that Elmore told him that the Lincoln Hotel Cor¬ 
poration had some options on some property in the 
same area on which tlie Annapolis Hotel is now sit¬ 
uated; that stock had been sold and the proceeds prac¬ 
tically all spent; that Elmore believed that if the op¬ 
tions could be exercised, there was a possibility,—a 
considerable chance of working out the original idea; 
that Elmore told him that without the $50,000 tliev 
had in mind to take care of the options and promote 
the stock sale, the company would absolutely fail. A 
day or two later, by appointment, Mr. Elmore called 
with Mr. Myers who was introduced as President of 
the Company. Mr. Cunningham and Mrs. Himes were 
present. At that interview Mr. Elmore repeated his 
previous statement about the condition of the com¬ 
pany. The statement was reiterated bv Mr. Mvers, 
and Mr. Cunningham spoke to the same point. The 
contract of Jan. 27, 1923, prepared by Mr. Lambert 
for appellee, and by Walter A. Johnson, Esq., for the 
Corporation, was signed about four days after the 
foregoing interview. Appellee delivered the $50,000 to 
Mr. Lambert (R. pp. 70-71). 

Under cross-examination the appellee testified he 
was not told how much stock the corporation had is¬ 
sued; did not remember having asked as he was not 
so much concerned with respect to the investment in 
the matter; he was told there was some preferred stock, 
which had not theretofore been offered, that tliev were 
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issuing- to raise money. It was that preferred|stock, 
with some of the original stock that they were offering 
him in exchange for $50,000.00. | 

They told appellee that as soon as they had exercised 
their options, they would sell preferred stock ailid out 
of the first $50,000 realized they would pay appelljee the 
money they were asking him to advance to help! them 
out in the situation. j 

He did not know whether he was the 1st or tlnj? 20th 
stockholder, his only knowledge of the subject wjis the 
statement made to him by the President of the [Com¬ 
pany that considerable other stock had been soldj. He 
must have made inquiry about how much coijnmon 
stock remained to be sold, but could not recall the con¬ 
versation. The witness identified his signature} and 
verification to bill in Equity Xo. 41,390 Supreme Court 
of the District of Columbia, filed June 11, 1923, [nam¬ 
ing the Lincoln Hotel Corporation, J. C. Myers, A. 
Robert Elmore, Thomas P. Bones, and James D. 
Hobbs defendants. In this verified Bill of Complaint 
the inducement to the subscription contract of Janu- 

i 

arv 27. 1923, was alleged to be: 

.77 o 

“The said defendant Corporation was in finan¬ 
cial difficulty and being desirous of acquiring the 
equity in said property for the purpose ofjeon- 
sumating its objects and purposes sought the as¬ 
sistance of the plaintiff, in order to acquire! the 
aforementioned property” (R. p. 73) 


This Bill of Complaint also alleged that on the pay¬ 
ment of $50,000 in accordance with the terms of the 
contract of January 27, 1923, the Lincoln Hotel Cor¬ 
poration issued to him certificate number 7 for j 700 
shares of preferred, and certificate number 7 for! 700 


i 
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shares of its common stock, each share of both pre¬ 
ferred and common be ini*' of the par value of $100. (R. 
}>• 74) 

Harry J. Kane, an officer of the Real Estate and 
Columbia Title Insurance Companies, testified that 
they had received from the Lincoln Hotel Corporation 
on January IS, 1022, an order to prepare title certi¬ 
ficates on the property later transferred to the Lincoln 
Hotel Corporation. His Company closed the title to 
these properties. The grantee in the deeds was the 
Lincoln Hotel Corporation. Among the items required 
to close the! title was a check of $50,000 drawn by Mr. 
Himes on the American Security and Trust Company 
to the order of the Lincoln Hotel Corporation. (R. 
pp. 7G-77) To close tin* transaction the Title Com¬ 
pany received $224,024.S4, which sum except $50,000 
from Himes. $724.84 from C. D. Sager and $1,200 
from Lincoln Hotel Corporation, was borrowed on 
Heeds of Trust of the Lincoln Hotel Corporation on 
the property conveyed. (R. p. 78) 

In the Court below appellee maintained that the 
statutes of Delaware amounted to no more than a 
statutorv declaration of the general law in force on 
the subject. It was then argued that the case was con¬ 
trolled by Clark r. Beaver, 139 U. S. 96 and Handley v. 
Stutz . 139 U. S. 417. On this theory the trial Court, 
over Plaintiff’s objection and exception, directed the 
jury to return a verdict for the defendant. We sub¬ 
mit that the ruling: of the Court is erroneous on at 
least two grounds. One is that the statutes of Dela¬ 
ware are more than co-extensive with the general law 
on the subject. Another is that the facts in the case at 
bar are entirely different from those in the cases re¬ 
lied upon and followed. 
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ASSIGNMENTS OF ERROR. 


As grounds of its appeal the appellant assigns fif¬ 
teen errors. (R. p. 32) I 

Assignments numbered 9, 10 and 11 relate t<j> ad¬ 
mission of certain testimony offered on behalf of the 

* 

appellee to show the financial condition of the Cor¬ 
poration at the time appellee acquired his shares of 
stock. The errors in this respect arise really o^it of 
the extent and nature of the liability of stock holders 
of an insolvent Delaware Corporation to Corporate 
creditors. The other assignments of error may be 
summarized under three main heads viz: j 

1. The Court failed to give full faith and credjit to 
the laws of Delaware and to a decree of the Delaware 
Court of Chancerv in ruling and holding that a Bela- 
ware Corporation had power to issue stock for less 
than the par value thereof as fully paid and thereby 
relieve the holder of said stock from the obligation 
prescribed by statute to make good the difference! be¬ 
tween the amount paid and the par value of such 
stock, or so much thereof as may be required to satisfy 
the claims of the creditors, when the assets of the Cor- 

i 

poration are insufficient for such purpose. I 

2. Under the laws of Delaware and the decree of 
tlie Delaware Court of Chancery, the issues presented 
by the pleadings did not raise any issue of fact inj re¬ 
spect of the financial condition of the Corporation at 
the time of the issuance of its stock to the appelleej. 

3. The testimony produced by appellee did not sjiow 
any fact, sufficient in law, to relieve appellee ofjthe 
obligation to make good for the benefit of Corporate 
creditors the difference between the amount paid!for 
his stock and the par value thereof. 
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ARGUMENT. 

Liability of Stockholders to Corporate Creditors When 

Independent of Statute. 

The corporate form was invented and sanctioned for 
the very beneficial purposes of expanding business and 
industry. Bv limiting the individual liability of the 
participants in an enterprise to the amount represented 
by their respective shares in, or contributions to, the 
enterprise, opportunity to contribute to business and 
industry was extended to the great mass of citizens 
whose fortune was not such that they could engage to 
be bound jointly and severally for all of the debts in- 
curred in the prosecution of a particular venture. Not¬ 
withstanding* its purpose, the use and abuse of the cor¬ 
porate form to cheat, defraud and use other people’s 
money for speculation and gain is as old as the form 
itself. A mere digest of the appeal cases involving 
corporate chicanery practiced upon corporate credi¬ 
tors would constitute a formidable work. 

The law does not permit a gain without imposition 
of a corresponding burden. Without any statutory 
provisions defining or fixing liability of stockholders to 
corporate creditors, the courts have had resort to 
equitable principles for relief for such creditors. While 
the courts reached the same practical result they did 
not do so by the same line of reasoning. Notwithstand¬ 
ing the difference of approach and in the working out 
of the liability, there is unity of conception of the na¬ 
ture of corporate capital. 

“It is a substitute for the personal liability which 
subsists in private co-partnership” 

Sanr/er v. Upton, 91 U. S. 5G, 60. 











“It is a substitute for the individual liabijlitv of 

* 

all those who own its stock” 

Hospes r. Nor Unrest Menu fact it ring Co., 48 

Minn. 174, 197. 

I 

I 

The difference in the line of reasoning was tlijat one 
school of thought adopted what is known as the “Trust 
Fund”, theory, and the oilier what was known jas the 
“Holding Out” theory. j 

The “Trust Fund” theory conceived that theiwhole 
corporate capital, including unpaid balances on shares 
issued for less than par, to be a trust fund fbr the 
benefit of corporate creditors. 

Sawyer r. l!oag , 17 Wall. (U. S.) 610-620. 

Sanger r. V pton, 91 IT. S. 56-60. 

The other theory was that, subscribing for or receiv¬ 
ing stock constituted a “Holding Out” by the stock¬ 
holders that the Corporation had paid up capital to 
the amount of the par value of their shares. Creditors 
presumably relying on tlie representation held out 
were entitled to have the representation made gOod. 

Randall Pr. Co. r. Sanifas 31 fg. Co.. 120 Minn. 

26S. 


This difference of approach, and “Hard Cases” nat¬ 
urally produced various incidental results. I ndcjr one 
theory all creditors, both prior and subsequent tjo the 
issue of stock, were entitled to the benefit of the “'trust 
Fund” created by the capital stock. 

Sprague v. National Bank of America, 172 Ill. 

149. 

On the other hand the “Holding Out” theory! pre¬ 
cluded recovery to creditors who extended credit j)rior 
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to issuance of capital shares, or with knowledge of the 
circumstances of the issue. 


Goebic Improvement Co . v. Iron Chief Min. Co ., 
78 Wis. 427. 

But for the eontrarity in application, produced by 
following one or the other of the particular theories, 
it became settled law, and a part of the public policy, 
that holders of stock not fully paid for, whether re¬ 
ceived as'a bonus, or at a discount or for over-valued 
property, were liable to corporate creditors in the 
event of insolvency. 

“Unpaid stock is as much a part of this pledge 
and as much a part of the assets of the Company, 
as the cash which has been paid upon it. Credi¬ 
tors have the same right to look to it as anything 
else, and the same right to insist upon its payment 
as upon payment of any other debt due the Com¬ 
pany.” 

Sanger r. Upton, 91 U. S. 60-61. 


“After having bound himself to contribute, he 

cannot be discharged from the obligation he had 

assumed until the contribution has actually been 

% 

made, or the obligation in some lawful way ex¬ 
tinguished.” 

lloiclcy v. Upton , 102 U. S. 314-316. 


4 4 rpi 


The obligation is a part for the benefit of the 
Company’s creditors. Neither the corporation nor 
the subscriber, nor the two together can defeat the 
creditor's rights.” 

Allen v. Grant, 122 Ga. 557, 558. 


Some of the states enacted statutes merely declaring 
the common law as it existed in that state. An example 
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of such a statute is that passed bv the Iowa Legislature 
in 1860. * | 

Section 1172 of Title X, chapter 52 of the general 
corporation laws of Iowa declared: j 

4 ‘Nothing herein contained exempts the stockhold¬ 
ers of any corporation from individual liability to 
amount of the unpaid installments on the! stock 
owned by them or transferred by them for tlje pur¬ 
pose of defrauding creditors, and execution 
against the company may to that extent be |levied 
upon such private property of any individual.’’ 

The question left open by the general rule, whether 
declared by statute as in Iowa, or applied by the Courts 
independent of statutory provision, was a definition of 
what constituted an “unpaid stock'’ subscription, or 
the unpaid balance on account of shares issued to 
stockholder. 

The Supreme Court in the case of Clark v. Beaver , at 
pages 107 and 108 had this to say concerning tl}e so- 
called common law rule and the Iowa statute: j 

“The argument in behalf of the plaintiff assjumes 
that, consistently with these statutory provisions, 
no one can, under any circumstances whatever be¬ 
come the owner of stock of an Iowa corporation, 
except subject to the condition that, where prop¬ 
erty of the corporation cannot be found, the! pri¬ 
vate property of the stockholder may be seized un¬ 
der execution in favor of a judgment creditor tj) the 
extent of the difference between what he actually 
paid for the stock, whether in money or in prop¬ 
erty and its face value. And it is further insisted 

• ' j 

that, independently of the statute, such is the 'doc¬ 
trine of general law relating to the subscriptions 
to the stock of corporations, as announced bvjthis 
court in several cases. We are of opinion that 
neither of these positions can be maintained. 1 
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The local statute undoubtedly proceeds upon the 
ground that unpaid installments of stock sub¬ 
scribed constitute—no other rule being prescribed 
by legislative enactment—a trust fund for the ben¬ 
efit of creditors. But if does not declare that a 
corporation is u'ithout power , under any circum¬ 
stances what ever , to dispose of its stock at less 
than pat or that stock purporting to be full paid 
shall in all cases , and u'ithout reference to the cir- 


ann stances under which it was acquired . be deemed 
unpaid to the extent that the amount given for if 
by the owner whether in money or in property , 
was less than its face value. Oil the contrary the 
statute itself imposes no express restriction upon 
tlie disposition by a corporation of its stock except 
such as is imposed upon individuals, and pre¬ 
scribes no rule in respect to tlie liability of a stock¬ 
holder to creditors except that, when corporate 
property cannot be found to pay a .judgment credi¬ 
tor, his private property may be seized under the 
execution to the extent of any unpaid installment 
on the stock owned by him. Whether any such 
indebtedness really exists upon the part of a par¬ 
ticular stockholder, and whether he in law or in 
fact owes anv sum on the stock held bv him, was 
left by the statute to be determined in each case 
upon its own circumstances and in accordance with 
the principles of general law touching the rights 
and liabilities o£ creditors and stockholders. If 
the legislature had intended that the acquisition of 
stock at iless than its face value should be conclu¬ 
sive evidence in every case that the stock, as be¬ 
tween creditors and stockholders is “unpaid” it 
would have been easv to so declare, as has been 
done in some of the states. If such a rule be de¬ 
manded by consideration of public policy, the rem¬ 
edy is with the Legislative Department of the Gov¬ 
ernment creating the corporation. A rule so ex¬ 
plicit and unbending could be enforced without in- 
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justice to anyone, for all would have notide from 
the statute of the will of the legislature. It is not 
for the courts by mere interpretation of a statute, 
not justified by its language, to accomplish objects 
that are within the exclusive providence of legis¬ 
lation/’ (Italics supplied.) 

In short this decision proceeds upon the theory that 
a corporation is just as free to dispose of its stock by 
contract as a private individual would be to dispose of 
his property: that the liability of stockholders tojcredi¬ 
tors is based on the doctrine that unpaid installments 
are a trust fund to pay the debts of the corporation. 

Liability of Stockholder Under Constitution and Stat¬ 
utes of Delaware. 

, 

Inasmuch as the Trial Justice followed the ruling in 
Clark r. Bearer, and Handley v. Stutz, the first 1 point 
to be considered is whether the Legislative Department 
of the State of Delaware had made every holder of 
corporate stock, issued to him for less than par yalue, 
liable, in the case of insolvency, to corporate creditors 
for the difference between the amount paid and the par 
value of stock so held, and whether a Delaware Corpo¬ 
ration is without power to dispose of par value stock 
at less than par as fully paid. The law bearing on these 
points is to be found in the Constitution, the Statutes of 

the state, the standing decisions of the courts of tlela- 

1 1 

ware, and the standing decisions of other states helving 
statutes of similar tenor and purport to the statujte of 
Delaware. 

I 

Royal Arcanum v. Green , *237 II. S. 544. 1 

At the time the appellee became a holder of shares of 
the stock of the Lincoln Hotel Corporation andi the 
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debts of tlie corporation were incurred the pertinent 
provisions of the constitution and written law of tlie 
state of Delaware were as follows: 

Sec. 3, of Article 9 of the constitution of Delaware 
provided: 

“Xo corporation shall issue stock, except for 
money paid, labor done or personal property, or 
real estate or leases thereof, actually acquired by 
such corporation. 

Section 14,i of the General Corporation laws of the 
state of Delaware was as follows: 

“Subscriptions to, or the purchase price of, the 
capital stock of any corporation organized or to 
be organized under the laws of this state may be 
paid for, wholly or partly, by cash, by labor done, 
by personal property, or by real property or leases 
thereof. ' ' And in the absence of actual 

fraud in the transaction, the judgment of the di¬ 
rectors, as to the value of such labor, property, 
real estate or leases thereof, shall be conclusive. 

Section 20,i of the General Corporation law of Del¬ 
aware provided: 

“When the whole capital stock of a corporation 
shall not have been paid in, and the assets shall be 
insufficient to satisfv the claims of its creditors, 
each stockholder shall be bound to pay on each 
share held by him the sum necessary to complete 
the amount of the par value of such share as fixed 
by the charter of the company or its certificate of 
incorporation, or such portion of that sum as shall 
be reouired to satisfv the debts of the companv.” 

Rev. Code 1915. 


One of the canons of construction of written law is 
that the interpretation given to such laws by the courts 
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where such laws are in force, is controlling id 
of other states. 


courts 


Commonwealth v. Inti. Harvester Co., }31 Kv. 

551, 560. | 

Royal Arcanum r. Green, 237 U. S. 544. j 

! 

i 

Although the general corporation laws of tlije state 
ot Delaware have not been in force for any long!period 
of time, we find that the courts have interpreted some 
of the salient points involved. In the case of, j Peters 
v. L . .S'. Mortyaye Co., 13 Del. ('ll. 11, 14, the eouijt held: 

“There is impliedly written into every (corpo¬ 
rate charter in this state, as a constituent part 
thereof, every pertinent provision of our consti¬ 
tution and statutes.” I 

i 

l 

In the same case the court at page 19 held: ; 

“Under the constitution and laws of this| state, 
it is premissible for a corporation to issue its 
capital stock in exchange for property less in 
value than the par of the stock; but an agreement 
that such stock, so issued, shall be full paid and 
non-assessible, is forbidden as against tlie| com¬ 
pany or its creditors.” 

J 

And in yet another case, Scully v. Automobile Fi¬ 
nance Co., 11 Delaware Cli. 355, 359, the following in¬ 
terpretation was made: j 

“It is further urged by the defendants that, in¬ 
asmuch as the prohibitions of the constitution and 
statute respecting the issue of stock except for 
property are in the past tense, no stock can be 
issued until fully paid for, and that the provisions 
of the statute respecting the liability of hqlders 
of shares not paid for (Sec. 20, 21, 22) are ih con¬ 
flict therewith. These sections simply provide 
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that shareholders are liable to the full extent of 
the par value of the shares, and that either the 
corporation or its creditors can enforce the lia¬ 
bility. All that the constitution means is that 
stock cannot be issued as fully paid so as to re¬ 
lieve the holder thereof from such liability unless 
it has been paid for in money or other form of 
property. There is no prohibition against the 
issue of stock as partly paid for. The constitu¬ 
tion is violated if shares wholly or in part unpaid 
for are issued as fully paid for." 


The first case in which Section 20 of the Delaware 
corporation law was involved was that of i'ouei/ Com¬ 
pany r. Arlluyiuu Hotel Company. 

The Chancellor, before whom the case was heard 
in the first instance, wrote an opinion which is found 
in 11 Delaware Ch. 28(i. The opinion in the appellate 
court affirming the Chancellor is to be found in 11 
Delaware Ch. 430. We take the liberty of quoting 
from these Opinions, the following, which we submit 
are controlling on the issues here involved and should 
have been followed by the Trial Court. 

“A Delaware corporation cannot make a sub¬ 
scription contract which will free the subscriber 
from the statutory liability, for that statute is 
notice to all who make such contracts, and is read 
into and becomes a part of every stock subscrip¬ 
tion contract. The fundamental principle is that 
shares of stock in a corporation are a substitute 
for the personal liable of partners. * ‘ * How¬ 

ever acquired the constitutional and statutory 
provisions as to what constitutes payment for 
stock are a part of the contract.” Page 305. 


* 


* 


“One reason urged for the contention that un¬ 
paid stock is not liable for the debts of the cor- 
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poration as we uiulorstaiid the argument' is be¬ 
cause the company issued the stock as full paid, 
and agreed that it should be non-assessiblej There 
can be no question in view of the authorities, that 
in the absence of such an agreement, unpaid stock 
is liable for the debts of the corporation aijid con¬ 
stitute assets for such purpose. 

And clearly according to the authorities, the 
agreement referred to was 11 fra I ’ires and void, 
so that the situation is the same as thougll there 
was no such agreement. Stripped of the jagree- 
ment it is a plain case of an issue of stock by the 


company and acceptance by the holder w> 
being paid for.” Pages 438-439. 


fl¬ 


it liout 


* 


“Whatever may have been the law before, and 
whether the statute of this state is simply declara¬ 
tory of pre-existing law or not, the important 
fact is that the statute clearly and expressly Mates 
the stockholders' liability to the creditors to the 
extent of the par value of stock not paid ifor.” 
Page 433. 


fl: 


# 


m 


“When a corporation becomes insolvent the 

liabilitv of a stockholder to pav for his stdek is 

either fixed by Section 20, or that section states a 

liability existing independent of the statutes^ and 

it is not now necessarv to declare whether! they 

are substantially the same, or what the differences 

between them are if tliev are not the same. I Ob- 

* 

viously the purpose, and the only purpose, of 
these requirements of the statutes is to fuijmish 
proof that the debt is due and the company ijs in¬ 
solvent as the basis of further proceedings 
against stockholders.” Pages 298, 299. 

Another canon of construction is that when 1 the 
terms of a statute, having received a judicial construc¬ 
tion, are thereafter adopted in the same or another 
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state, the former construction will be followed. Cath- 
cart v. Robinson, 5 Peters 280, Wilmington City Rail¬ 
way Co. r. Peoples Railway Co., 47 Atl. 251 —State r. 
Church mail, 3 Penn. 36S. 

The Delaware statute defining stockholders' liability 
to creditors followed closely the New Jersey statute 

* 4 

on the same subject. That comparison may be easy, 
the pertinent parts of the statutes of Delaware and 
New Jersey are printed in parallel columns: 


DELAWARE 

“And in the absence of ac¬ 
tual fraud in the transac¬ 
tion the judgment of the 
directors as to yalue of 
such labor, property, real 
estate or leases shall be 
conclusive.” 

“Sec. 20. When the whole 
capital stock of a corpora¬ 
tion shall not have been 
paid in, and the assets 
shall be insufficient to sat¬ 
isfy the claims of its cred- 
% 

itors. each stockholder 

shall be bound to pay on 

each share lteld by him the 

% 

sum necessary to complete 

the amount of the par 

yalue of sticli share, as 

fixed by the charter of the 
% 

company or its certificate 

of incorporation or such 

proportion of that sum as 

shall be required to sat- 

isfy such debts of the com- 

pany. ’ ’ 

▲ » 


NEW JERSEY 

“And in the absence of ac¬ 
tual fraud iu the transac¬ 
tion the judgment of the 
directors as to the value of 
property purchased shall 
be conclusive.” 

‘ 4 Sec. 49. Where the whole 
capital of a corporation 
shall not have been paid 
in, and the capital paid 
shall be insufficient to sat¬ 
isfy its debts and obliea- 
tions, each stockholder 
shall be bound to pay on 
each share held bv him the 
sum necessary to complete 
the amount of such share 
as fixed by the charter of 
the corporation, or such 
proportion of that sum as 
shall be required to sat¬ 
isfy such debts and obliga¬ 
tions.” 

Act of 1875, 5 P. L. 1046. 
]>. 16, P. L. 1946, ]). 68. 
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i 

The highest court of the state of New Jersey hhs de¬ 
cided many times that stock was “unpaid”, so far as 
the creditors were concerned until the whole par lvalue 
had been made up in money or property. 

i 

‘'The meaning* of Sec. 48 is not questionable. 
Money must be equal to the par value of the stock. 
The language of Section 4b is more explicit. A 
corporation may issue stock to the amount ojf the 
value of property. The value of the property in 
the one case, just as the value of money iiji the 
other, must be at least equal to the face valtie of 
the stock.” 

Donald v. Am. Smelt. <0 R. Co., G2 N. J. Eql 729. 


In yet another case the New Jersey appellate i*ourt 
held: 

‘‘But in this state the stockholder’s liability to 
creditors does not depend alone or chiefly upon 
the theory of ‘holding* out’. It depends upon the 
stockholders voluntary acceptance for considera¬ 
tions touching* his own interest, of a statutory 
scheme in which watered stock under whatever 
device issued is absolutely alien, and whiclj re¬ 
quire stock subscriptions to be made good foj the 
benefit of creditors of insolvent companies with¬ 
out distinction between prior and subsequent cred¬ 
itors or those who had notice and those who|had 
none.” 

Easton N. Bk. v. American B. c0 T. Co., 70 I|7. J. 
Eq. 732. | 

i 

Consideration of the foregoing* discloses, we sub¬ 
mit, certain differences and similarities between! the 
points of law involved in the cases of Clark v. Beaver 
and Handlev v. Stutz and the case at bar. The differ- 
ences are: 
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1. Corporations of Iowa and Kentucky were not de¬ 
nied power to dispose of stock for less than par, or by 
contract to dispose of stock as full paid, when in fact it 
was sold for less than par. 

2. A Delaware Corporation both by constitution 
(nut statute is prohibited from disposing of par value 
stock, for less titan par value or as full paid, when 
in tact it is not fully paid. 

'h I nder the Statutes of Iowa and Kentuckv stock- 
holders were declared to be liable for the “unpaid in¬ 
stallments’’ on the stock owned by them or transferred 
by them tor the purpose of defrauding creditors. 

4. The Dclatcare statute declares that in the case 
of insufficiency of assets, each stockholder shall be 
bound to pay on carh share held by him the sum neces¬ 
sary to complete the amount of the par value of such 
share as fiped by the charter of the com patty or its 
certificates of Incorporation. 

5. Neither the statute of Iowa nor the statute of 
Kentucky made the acquisition of shares of stock, at 
less than face value, conclusive evidence as between 
stockholder and creditor, that the stock was unpaid. 

(>. The purpose of the Dclatcare statutes was to fur¬ 
nish proof that the debt of flit' stockholder teas due, 
and that the corporation was insolvent as a basis for 
further proceeding against the stockholder. 

7. Iowa and Kentucky statutes did not give notice to 
all persons! acquiring stock of corporations of these 
States, that regardless of the circumstances, or the 
contract under which the stock was purchased that 
thev would be liable, in the case of insolvencv, for the 
difference between the amount paid and the face value 
of the stock. 

S. The Laws of Delaware—the constitution and 










23 


statutes, does give notice to the purchasers of corporate 
stock, that in the case of insolvency, stockholders may 
he held to make good fJte par value of the stock held 
by them or so much as may be required to satisfy 
claims of creditors. j 

The similarities are: i 

1. The stockholders in each case were held |o the 
terms of their subscription contracts. 

2. The subscription contracts in the cases of Clark 

v. Beaver and llaudley v. Stutz by implication or 
otherwise contained the provisions of the IowA and 

Kentucky statutes. | 

3. The subscription contract in the case at bar con¬ 

tained by implication the provisions of the Dehjware 
Constitution and statutes. 


“A Delaware corporation cannot make a subscrip¬ 
tion contract which will free the subscriber from 
the statutory liability, for that statute is notilce to 
all who make such contracts, and is read into and 
becomes a part of every stock subscription.”! 

11 Del. Ch. 28G, 305. j 


In view of the specific provisions of the Delaware 
law, exactlv defining and fixing what shall constitute 
evidence of indebtedness of the stockholder to corpo¬ 
rate creditors in the case of insolvency, we believe 

that the difference between the facts in this case land 

1 

the cases of Clark v. Beaver and Handley v. Stutk, is 
immaterial. Yet out of a sense of duty to the eiurt 
and to our client we feel that we should point out j the 
differences. 

In the case of Clark v. Beaver, decided 1891, a Rail¬ 
road, a going concern having a large bonded indebjed- 
ness in default of interest payments, already indebted 











24 


to a Construction Company in a sum it was unable to 
pay, settled the debt to the Construction Company 
with stock having par value largely in excess of the 
debt. Bv reason of its indebtedness,—it was in fact 
insolvent,—it had no credit and its shares of stock had 
no market or extrinsic value. The stock having been 
taken in extinguishment of a corporate debt, creditors 
of the Corporation were relieved by the transaction to 
the extent of the debt. 

Handley v. Stutz, also decided in 1891, is another 
application of Clark r. Bearer. A Kentucky Coal Cor¬ 
poration, a going concern whose business had substan¬ 
tially failed, sought to save itself by changing the char¬ 
acter of it8 business, for which new capital was neces¬ 
sary. For this purpose its stock was increased by $80,- 
000 and a bond issue of $50,000 was authorized. 
Neither the stock nor bonds were salable. Certain 
stockholders then supplied $45,000 of the needed cap¬ 
ital in consideration of the issuance to them of $45,000 
of bonds and an equal amount of the new stock as fully 
paid. The laws of Kentucky did not prohibit corpo¬ 
rations from issuing stock for less than par as fully 
paid, and the liability of the stockholders for the ben¬ 
efit of creditors was declared to be the amount of the 
unpaid installments on stock owned by them. It was 
held that the transaction between the Corporation and 
the stockholders was, under the circumstances fair, 
and that the stockholders could not be held to make 
t>ood the balance between the amount paid and the par 
value of their stock. 

In the case at bar the Corporation was freshly or¬ 
ganized. It owed debts onlv to the extent of a few 
hundred dollars. It had no cash in its treasury be¬ 
cause it had disposed of only a few shares of its cap- 
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ital. It was not a going concern in that it liacj not ac¬ 
complished the principal purpose of its incorporation, 
to wit, to erect and operate a hotel. It had options on 
a hotel site which it could exercise; but there isj no evi¬ 
dence that it had paid anything other than a possible 
nominal sum for these options. A part of the sub¬ 
scription money paid by appellee was to be u^ed, not 
in payment of an existing debt or for new capital but 
for organization purposes. The Corporation owed 
the appellee Himes nothing. The stock received by 
appellee was from an original issue (R. p. 71)1- The 
sole purpose of his subscription was future proljt. Out 
of the proceeds of subsequent sales of stock flpr par 
value, the full amount paid for his stock wasj to be 
repaid to him, together with a tidy profit of 
for one-half of the shares of stock issued to liim.j This 
is a fraud on its face. If the Corporation ha<I suc¬ 
ceeded on capital and credit largely furnished by 
others he would have made a handsome profit, or, if 
we put it in the nature of a loan, he would have col¬ 
lected a rather high rate of usurious interest. 

Instead of extinguishing a debt already incurred, 
therebv favoring other creditors bv the amount ex- 
tinguished, appellee paid in $50,000 and created a 
corporate obligation to him of $70,000 besides! en¬ 
abling the corporation to obtain credit and incur [addi¬ 
tional obligations it could not pay to the amount of 
over $90,000. I 

To hold that shares of stock, issued to provide cash 
to take up options and launch a corporation upoh its 
corporate enterprise, may be issued for less tlianj par 
value and as fully paid, is at once to destroy the (doc¬ 
trine of liability of stockholders to corporate credijors. 
The Supreme Court of the United States in Clank v. 
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Beaver and Handley v. Stutz had no such situation be¬ 
fore it and did not go that far. We respectfully sub¬ 
mit, however, that the learned Trial Justice in the case 
at bar did go that far. 

Grievous error was committed bv the court below. 
We submit 1 the judgment entered on the verdict di¬ 
rected for the appellee should be reversed, to the end 
that the court below mav give full faith and credit to 
the laws of the State of Delaware. 

Respectfully submitted, 

J. II. Bilbrey, 

H. H. Glassie, 

Attorney* for Appellant. 
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Untteb States Court of £fppea ! s 

FOR THE DISTRICT OF COLUMBIA. | 

j 

October Term, 1934. | 

i 

_ i 

—.- 

i 

i 

I 

No. 6343. 


Robert (J. Harman, Receiver, Lincoln Hote 

( ORPORATION 
Appellant , 

vs. 

Joseph II. Himes. 

BRIEF FOR APPELLEE. 


The only question involved in this appeal is: 

“Under the laws of the State of Delaware may 
par value shares in an insolvent Delaware cor¬ 
poration, be sold for a cash consideration less 
than the par value thereof without imposing 
liability upon the purchaser as to creditors to pay 
the difference between the consideration actually 
paid and the par value of such shares, or such l<bss 
amount as may be needed to pay creditors?” j 







ARGUMENT. 


The appellee (hereinafter called the defendant), 
purchased from the Lincoln Hotel Corporation, of 
which corporation, the appellant (hereinafter called 
the plaintiff) is receiver, 700 shares of its $100. par 
value preferred and 700 shares of its like par value 
common stock for the sum of $50,000, under the cir¬ 
cumstances herein set forth. 

The contract of purchase, which was in writing (R. 
pp. 14, rt srq.) earmarks the purpose and necessity of 
the sale of the stock by requiring that the $50,000 

“be used for the purpose of acquiring title to 

the property at the northeast corner of Twelfth 

and 11 Streets, Northwest, which said property 

has a frontage of about 127 feet on II Street bv 
* * 

106 feet on Twelfth Street, upon which said prop¬ 
erty the party of the first part (Lincoln Hotel 
Corporation) has an option to purchase.” (R. p. 
39) 


If we understand correctly the argument of the 
plaintiff, the plaintiff does not invoke the so-called 
“Trust Fund" or “Holding Out” theories, which im¬ 
pose a liability upon subscribers to stock of corpora¬ 
tions in favor of corporate creditors, which theories 
are discussed, however, in his brief, but relies exclu¬ 
sively upon the Constitution and Statutes of Delaware, 
which it is claimed impose an absolute and unqualified 
liability upon purchasers of stock, under any and all 
circumstances, to pay the difference between the pur¬ 
chase price of the stock and par value, to the extent 
necessarv to reimburse creditors. 

Notwithstanding this contention, plaintiff in his 
brief characterizes the contract of purchase signed by 
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the defendant, dated January 27, 1923, as a contract 
which was, in legal effect, a .subscription to the jstock 
of the corporation. Recognizing the difference be¬ 
tween the legal obligations of a subscriber for stock 
and those of a purchaser of stock from a going con¬ 
cern at a time when such corporation needs money for 
the payment of its debts and “for the successful prose¬ 
cution of its business," the plaintiff, by characteriza¬ 
tion onlv and in disregard of the facts of the case, at- 
tempts to place the defendant in the position of a sub¬ 
scribe]* and not that of a purchaser. 

Defendant submits as applicable to this case) the 
following legal propositions: 

(1) Under the general rule of law known as the 
“Trust Fund Doctrine”, in the case of insolvency 
of a corporation, holders of shares of stock which 
have been issued to them for an inadequate dr il¬ 
legal consideration, or for no consideration what¬ 
ever, may be compelled to complete payment 
thereof to the extent of the par value of feuch 
shares. I 

i 

But despite such general rule, in the abseneje of 
constitutional or statutory provisions expressly 
forbidding it, by rule laid down by the Supreme 
Court of the United States, a corporation wjiich 
has previously issued shares of stock, has incur¬ 
red indebtedness, has acquired property which it 
is about to lose for want of additional capital, pnd 
is otherwise in financial difficulties, may issue jand 
sell additional par value shares at less than jthc 
par value thereof, provided the price paid is ;not 
less than the then fair value of the shares pur¬ 
chased, and such purchase is made in good fjpth 
and without intent to defraud other shareholders 
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or creditors. In such case, the purchaser is not 
liable for any additional payment to creditors or 
stockholders of the corporation. 

(2) There is no constitutional provision and no 
statute of Delaware clearly and expressly for¬ 
bidding the application of the U. S. Supreme 
Court Rule above cited. 


(3) (The applicability of the Supreme Court 
Rule to the Delaware statutes has not been before 
or decided bv the courts of that state, or of any 
other state, but, on the contrary, the courts of 
Delaware have said that the statutes of Delaware 


morelv declare the existing 
with certain modifications 


“Trust Fund” theory, 
as to procedure in its 


enforcement. 


(4) Any other construction of the Delaware 

statutes, even by the courts of Delaware, would 

be unwarranted and could not be binding upon or 

followed by the courts of other jurisdictions, and 

especially by the Federal courts, for the reason 

that liabilitv of shareholders is a matter entirely 
• » 

for the legislature of the state by which the cor¬ 
poration is created, and no intent on the part of 
the legislature to impose such liability is to be in¬ 
ferred, but the legislature must create such lia¬ 
bility by a clear and express enactment. 


Prior to January 27, 1923, the Lincoln Hotel Cor¬ 
poration had been incorporated for the purpose, inter 
alia, of acquiring property of any kind, and holding 
and disposing of same. (R. p. 48) Its president was 
J. C. Myers, and its treasurer Robert Elmore (R. p. 
(u). These officers were active in the affairs of the 
corporation, and executed on its behalf, the contract 
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of sale to the defendant of the stock purchased from 
the corporation after it had been authorized by its 
board of directors (R. p. 16). ! 

The company upon its incorporation had issued and 

sold a substantial amount of its stock at par. i With 

the monev realized from the same, to carry oht the 
•» * * 

purposes for which it was incorporated, it had pur¬ 
chased options to acquire various parcels of property, 
which were subsequently consolidated and now, con¬ 
stitute the property on which the Annapolis jtlotel 
stands at Twelfth and II Streets, Northwest. j 

When the defendant was approached by the trea¬ 
surer of the company, Elmore, for the purpose ojf ob¬ 
taining financial aid for the company, the company 
was in a “very precarious condition”; it had jliese 
options which it considered valuable and which vrould 
terminate in a few days, and unless it was able t<| sell 
stock and realize sufficient to take up the optioijs, it 
could not proceed further with any business for wjliich 
it was incorporated (R. p. 67). It was a fact, as shown 
by the declarations of the president of the company, 
and also testified to bv ihe treasurer, Elmore, that it 

* . i 

was only a question of days before the Lincoln Hotel 
Corporation would have gone into the hands of aj re¬ 
ceiver. The company had sold a substantial ambunt 
of stock and owed a few debts, and had only a jfew 
hundred dollars in its treasury to exercise these (op¬ 
tions which were maturing, and had to raise $501000 
to avoid a receivership, not only to pay its creditors, 
but to save the assets acquired by it with the use of the 
money paid in by the subscribers to the stock. In (the 
language of the witness, Elmore: “If they did not 
[obtain $50,000] everything was over; it was a hope¬ 
less situation unless they got $50,000 to break the 
deadlock.” (R. p. 68) ! 
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All of these facts were made known to the defen¬ 
dant by Elmore and by Myers, for the purpose of in¬ 
ducing Himes, the defendant, to advance the neces¬ 
sary $50,000 to the company by purchasing its stock. 
Himes was induced to purchase the stock on which he 
was subsequently assessed, and the contract was pre¬ 
pared by the attorney for Himes and Mr. Walter A. 
Johnston, the attorney for the Lincoln Hotel Corpora¬ 
tion (R. p. 71), who appears as one of the creditors of 
the corporation (R. p. 57). 

The $50,000 paid by Himes was delivered to the title 
company to be used to take up the options that were 
about to expire, and constituted the sole cash used to 
purchase the properties covered by the options, except¬ 
ing three items of $1,000, $1,200 and $724.84 (R. p. 78). 
The hotel corporation, by this transaction, acquired 
the lands covered by options, subject to certain trusts 
placed by it upon the properties at the time they were 
purchased. An analysis of the settlement of the title 
company shows that the company used the cash re¬ 
ferred to as part payment of the total purchase price 
of $235,000, and paid the balance by three trusts ag¬ 
gregating $104,500, one of which was for $12,000 and 
for which it received back $10,000 in cash (R. p. 78). 


It thus was placed in the position of acquiring the 
property subject to the three trusts and a working 
capital of $10,000 as a result of the purchase by the 
defendant for $50,000 of its stock, so that the corpora¬ 
tion was saved from its threatened receivership and 
was placed in position to carry on business. 

It is evident from the foregoing and all of the record 
in the case that at the time the defendant purchased 
this stock, he not only acted in good faith and without 
intention to defraud the other shareholders or credi- 






! 


tors of the corporation, but that he paid more tlign the 
fair value of the shares purchased, and his purchase 
resulted in a benefit to the subscribers to the stpck of 
the corporation and its creditors. In fact, the j stock 
itself had neither actual nor market value at the} time 
he purchased the same. } 

The Lincoln Hotel Corporation on January 27,j 1923, 
when defendant bought its stock, was an active going 
concern in financial distress within the meaning of the 
“Supreme Court Rule.” 

THE DEFENDANT’S TRANSACTION WITH THE 
LINCOLN HOTEL CORPORATION COMES 
SQUARELY WITHIN THE “SUPREME COURT 
RULE,” WHICH DENIES A RECOVERY BY 
PLAINTIFF. 

In Clark vs. Bever, 139 U. S. 96 (35 L. Ed. 88), a 
railroad coloration incorporated under the lavjs of 
Iowa, which was unable to pay any money, paid jwith 
its own stock at 20 per cent of its par value, a debt] due 

bv it for the construction of its road, to the members 

*• 

of the construction company, the stock being worthless 
in market. A member of the company to whom a por¬ 
tion of the stock was issued was sued for the difference 
between the amount at which the stock was received 
and the par value. The court held that there c^uld 
be no recovery by a creditor of the railroad company, 
either under the general law or the statutes of Iqwa. 
In the court below, there was a directed verdict in 
favor of the defendant, the lower court holding} as 
matter of law that the defendant’s intestate by pik¬ 
ing the stock under these circumstances did not become 
liable to pay anything further on account thereof to 
creditors of the railroad company (p. 101). 
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The facts in the case showed that at the time the 
stock was issued and received, it was done so in good 
faith without intention to harm the corporation or to 
defraud its creditors, existing or subsequent, and that 
it was not worth anything in the market. The statute 
of Iowa provided, among other things, that stockhold¬ 
ers of a corporation were not exempted “from indi¬ 
vidual liability to the amount of the unpaid instal¬ 
ments on the stock owned by them," etc. (p. 10(5). 

It was argued by the plaintiff that no one under any 
circumstances whatever could become the owner of 
the stock of an Iowa corporation, except subject to the 
condition that where property of the corporation can¬ 
not be found, the private property of the stockholder 
may be seized under execution in favor of a judgment 
creditor to the extent of the difference between what 
he actually paid for the stock, whether in money or in 
property, and its par value; and further, indepen- 
dentlv of the statute, such is the doctrine of general 
law relating to subscriptions to the stock of corpora¬ 
tions. 

The Supreme Court stated, however, “wc are of 
opinion that neither of these positions 'can be main¬ 
tained" (pp. 107, 8). After pointing out that the lo¬ 
cal statute did not declare that a corporation is with¬ 
out power under any circumstances whatever to dis¬ 
pose of its stock at less than par, or that stock pur¬ 
porting to be full paid shall in all cases and without 
reference to the circumstances under which it was ac¬ 
quired, be deemed unpaid to the extent that the amount 
given for it by the owner, whether in money or in 
property, was loss than its face value, the court says: 


“If the Legislature had intended that the ac¬ 
quisition of stock at less than its face value should 
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be conclusive evidence in every case that the ptock, 
as between creditors and stockholders, is! bm- 
paid.' it would have been easy to so declare, as 
has been done in some of the States. If sjich a 
rule be demanded by considerations of public 
policy, the remedy is with the legislative depart¬ 
ment of the government creating the corporation. 
A rule so explicit and unbending could be enforced 
without injustice to anyone, for all would havje no¬ 
tice from the statute of the will of the Legisla¬ 
ture. It is not for the courts by mere interpreta¬ 
tion of a statute, not justified by its language, to 
accomplish objects that are within the exclusive 
province of legislation.” (p. 108) j 


The opinion in the foregoing case is too lengthy to 
be fully commented upon, but a reading of the tame 
discloses that it is precisely in point with the facts of 
the present case, the only difference being that a credi¬ 
tor of the company received the stock at less than par 
when the company was in financial distress, whdreas 
in this case cash was paid to the company for the slock. 

The court in Clark vs. Bever, supra, reviews all of 
its prior decisions on the liability of stockholders and 
then makes the distinction which is consistently avoid- 
ed by the plaintiff in this case, namely: 


“In all of these cases, except one, there wa .j? an 
actual subscript Ion of a given amount. They y’ere 
cases of promises to pay the company the ambunt 
subscribed, not of sales by it. According to those 
cases, a stockholder, becoming such by formal Sub¬ 
scription or by transfer upon the books of j the 
corporation, cannot be discharged to the injury of 
creditors bv anv agreement, arrangement or |do- 
vice to which creditors do not give their assent, 
and by which the stockholder is to pay less tjian 
the amount due upon such stock; this, upon ithe 


I 
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ground stated in Webster v. Upton, that ‘Neither 
the stockholders nor their agents, the directors, 
can rightfully withhold any portion of the stock 
from the reach of those who have lawful claims 
against the company,’ and that ‘the stock thus 
held in trust is the whole stock, not merely that 
percentage of it which has been called in and 
paid/ The present case presents features that 
are not to be found in the others. It is not the 
case of an ordinary subscript ion of stock in a given 
amount. Nor is it, strictly , one of an ordinary 
purchase of stock for purposes of investment 
(p. 112) (Italics supplied) 

The Supreme Court in the later case of Handley vs. 
Stutz, 139 U. S., 417 (35 L. Ed. 227), involving a Ken¬ 
tucky statute similar to that of Iowa, gives effect to 
the same principles of law in a case wherein the capital 
stock of a corporation was increased from $120,000 to 
$200,000 for the betterment of the plant of the cor¬ 
poration and the construction of a new plant. This 
increased stock was used as bonus stock in the sale 
of bonds of the corporation which bonds otherwise 
could not have been sold. After stating the general 
rule of liability of subscribers to the stock, the court 
held that a somewhat different consideration applied 
to those who subscribed to the bonds of the company 
with the understanding that they were to receive an 
amount of stock ecpial to the bonds as an additional 
inducement to their subscription. 

Among other statements found in the opinion is 
this: 

“It 'frequently happens that corporations, as 
well as individuals, find it necessary to increase 
their capital in order to raise money to prosecute 
their business successfully, and one of the most 
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frequent methods resorted to is that of jssuing 
new shares of stock and putting them upbn the 
market for the best price that can be obtained; 
and so long as the transaction is bona tide, and 
not a mere cover for ‘watering’ the stock, and the 
consideration obtained represents the actual value 
of such stock, the courts have shown no disposi¬ 
tion to disturb it. Of course no one would take 
stock so issued at a greater price than the] orig¬ 
inal stock could be purchased for, and hence the 
ability to negotiate the stock and to raiife the 
money rrpist depend upon the fact whether the 
purchaser shall or shall not be called upon jto re¬ 
spond for its par value.” (p. 430) j 

Again the court said: I 


“The liability of a subscriber for the par lvalue 
of increased stock taken by him may depend 
somewhat upon the circumstances under which, 
and the purposes for which, such increase was 
made * * An active corporation may, for 

the purpose of paying its debts, and obtaining 
money for the successful prosecution of its busi¬ 
ness, issue its stock and dispose of it for th<^ best 
price that can be obtained. As the compapy in 


this case found it impossible to negotiate its bonds 
at par without the stock, and as the stock whs is¬ 
sued for the purpose of enhancing the value of the 
bonds, and was taken by the subscribers tp the 
bonds at a price fairly representing the valtie of 
both stock and bonds, we think the transaction 
should be sustained, and that the defendants can¬ 
not be called upon to respond for the par Value 
of such stock as if thev had subscribed to thelorig- 
inal stock of the company” (p. 435). 


In Fogg vs. Blair, 139 U. S., 118 (35 L. Ed. |l04), 
there was involved a Missouri statute imposing lia¬ 
bility upon shareholders to creditors of the corpora- 




tion “to the extent of the amount of the unpaid bal¬ 
ance of such stock by him or her owned.” The court 


recognized the general rule of law that unpaid sub¬ 
scriptions to the stock of a corporation constitute a 
trust fund for the benefit of its creditors which may 
not be given away or disposed of by it without con¬ 
sideration or fraudulently to the prejudice of such 
creditors. It held, however, that the sale of the stock 
by a corporation for a fair consideration and made in 
good faith, does not impose upon the purchaser this 
statutory liability. It pointed out that the stock could 
not have been issued by the corporation as full paid 
without getting some fair and reasonable equivalent 
for it which equivalent depended primarily upon the 
actual value: of the stock at the time it was contracted 


to be issued and upon the compensation which under 
ail the circumstances, the contractors were equitably 
entitled to receive for the work undertaken or done by 
them. In this case, there was a demurrer interposed 
to a bill in equity liled against a stockholder of a cor¬ 
poration. The bill did not contain any allegations that 
the stock was of substantial value or other averments 


that would enable the court to sav that the contract 


between the, company and the contractors was one 
which in the interest of creditors ought to be closelv 
scrutinized. Because it was consistent with the alle¬ 
gations of the bill that the stock was absolutelv with- 
out value when issued to the defendant, the demurrer 
was held by the Supreme Court to have been properly 
sustained. 

The rule of law so laid down by the Supreme Court 
in the cases cited has become so firmlv imbedded in the 
law that no gases can be found, nor does the appellant 





attempt to cite any on which he relies, that overrule, 
limit, or in any way qualify such rule. 

See also— 


Thoms v. Goodman, 254 Fed. 39, j 
11 Fletcher Cyc. Corporations, Sec. 5203, ip. 480, 
Sec. 5236, p. 590 (Permanent Ed.), 

14 C. J. Sec. 51)0, p. 428, and Sec. 1486, p|>. 959, 
960, # I 

2 Clark on Receivers, Sec. 814. 

i 

I 

NEITHER THE CONSTITUTION NOR THE STAT¬ 
UTES OF DELAWARE PROHIBIT THE AP¬ 
PLICATION OF THE “SUPREME COURT 
RULE.” j 

The Constitution of Delaware (Art. IX, Sec. pro¬ 
vides : ! 

“No company shall issue stock except for 
money paid, labor done or personal property or 
real estate or leases thereon, actualhj acquired by 
such corporation/’ (Italics supplied) 


This provision merely requires that whatevelr the 
“consideration” for which shares are issued, suclj con¬ 
sideration must be actually received by the corpora¬ 
tion before issuance of the stock. It does not purport 

to fix the amount of the consideration. It merellv re- 

r. 

quires that the consideration shall be actually received 
prior to issuance of stock and shall not be issued for 
notes or other contracts for future payment. hinder 
such provision payment equal to par value is no|t re¬ 
quired. 


Memphis v. Dow, 120 U. S. 287, 299. 
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The effect of such constitutional provision in Dela¬ 
ware, as elsewhere, as to creditors, is that if the en¬ 
tire agreed iconsideration be not paid in full before the 
shares are i issued, whether the agreed consideration 
be equal to or less than par, the agreement fixing the 
future consideration will be ignored as ultra vires, and 
the shareholder will be held liable to the extent of the 
par value. 

11 Fletcher, Cyc. Corp. Sec. bl2f>‘2. (Perm. Kd.) 

14 C. J. Sec. (J15, p. 433. 


As was stated by the Supreme Court of Delaware 
in Dupont v. Ball, 10(3 Atl., 30, 11 Del. Ch. 430 (one of 
the so-called “Arlington Hotel Cases’'), in deciding 
upon liability for shares issued without any considera¬ 
tion whatsoever having been received in violation of its 
constitutional provision: 

‘"The company in the present case having the 

right to issue the amount of stock that was issued, 

the onlv act that was ultra vires and void in the 
%• 

transaction was tin* issuance of the stock without 
its hviutj paid for, and the agreement that it was 
fully paid and noil-assessable. In legal effect, 
therefore it was the same as though it had been 
issued without anv such agreement. 

“The law means and practically says corporate 
stock shall not be issued without valid considera¬ 
tion, and if it is so issued, contrarv to law, the 
acceptor will be bound to pay its par value if the 
debts of the company cannot be paid otherwise.” 


It was upon the principle of law above quoted that 
the Arlington Hotel decisions relied upon by the ap¬ 
pellant were based by the courts of Delaware; that is 
to say, upon the principle that under the constitution 
stock issued before actual payment was received is 
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deemed to be issued without consideration at allj and 

| 

therefore must be paid for at par. j 

In Cooney v. Arlington Hotel Co., 101 Atl. 870, 11 
Del. Ch. 286, affirmed in Dupont v. Ball, supra, 11 Del. 
Cli., 430, the liability of holders of stock issued before 
the consideration had been received by the corporation 
was based upon the constitution. The agreement for 
issuance was held void because “work done” floes 
not include “work done and work to be done.” The 
quotations from the appellate decision found in! the 
brief of appellant (pp. 18 and 19) clearly demonstrate 
this interpretation of the law by the Delaware coijirts. 

STATUTES OF DELAWARE. i 

A consideration of the various statutory enactments 
in Delaware will disclose that not only do the statutes 
fail to impose the liability now claimed by the appel¬ 
lant in clear and express language, as required by j the 
Supreme Court rule, but studiously avoid using lan¬ 
guage which would impose such liability, and which 
would cripple companies incorporated under the liiws 
of Delaware in their efforts to raise money and prop¬ 
erty in times of stress. 

Prior to 1915, there was no statutorv enactment in 
Delaware covering stockholders’ liability for part paid 
for stock. In 1915, Sec. 20 of the General Corporation 
Law of Delaware was enacted as Sec. 1934 of the jRe- 
vised Code of Delaware. That sect ion provided j as 
follows: 

i 

“1934 Sec. 20. Stockholders Liability for Part 
Paid for Stock:—When the whole capital stock of 
a corporation shall not hare been paid in. and the 
assets shall be insufficient to satisfv the claims of 
its creditors, each stockholder shall be bound! to 


i 
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pay oil each share held by him the sum necessary 
to complete the amount of the par value of such 
share as fixed by the charter of the company or its 
certiiicate of incorporation, or such proportion of 
that sum as shall be required to satisfy the debts 
of the company, which said sum or proportion 
thereof may be recovered as provided for in Sec¬ 
tion 49 of this chapter, after a writ of execution 
against the corporation lias been returned unsatis¬ 
fied, as provided for in Section 51 of this chapter.” 


It will be observed that the foregoing* section applied 
only to par value stock, and no provision was con¬ 
tained therein covering the issuance of no par value 
stock. 


Accordingly, on March 20, 1917, Sec. 20 was 
amended to add a statutory provision governing the 
issuance of no par value stock. It reenacted the pro¬ 
visions of Sec. 20 of the Act of 1915, and added there¬ 
to a provision, in substance, that in the case of no par 
value stock, the liability should be limited to the un¬ 
paid balance of the consideration for which such stock 
was issued by the corporation. That section reads as 
follows: 


4 •1924 Section 20. Stockholders Liability tor 

Part Paid fo ,m Stock :—When the whole capital 

stock of a corporation shall not have been paid in, 

and the assets shall be insufficient to satisfv the 

* 

claims of its creditors, each stockholder shall be 
bound to pay on each share held by him the sum 
necessary to complete the amount of the par value 
of such share as fixed by the charter of the com¬ 
pany or its certificate of incorporation, or such 
proportion of that sum as shall be required to 
satisfy the debts of the company, in the case of 
stock without par value, this liability shall be 
limited to the unpaid balance of the consideration 
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for which such stock was issued by the corpora¬ 
tion, which said sum or proportion thereof imay 
be recovered as provided for in Section 49 ofi this 
chapter, after a writ of execution against the I cor- 
poration has been returned unsatisfied, as 'pro¬ 
vided for in Section 51 of this chapter.” j 

I 

The procedural remedy was reenacted precisely as 
contained in the Act of 1915. I 


Xo change was made in Sec. 20 until March 22, 1|929, 

7 \ 7 

when this section was reenacted in its entirety, in (lan¬ 
guage substantially different from that of the Act of 
1917. In its amended form the section was madR to 
read as follows: 


“19.‘>4. Sec. 20. Stockholders Liability :—Wjlien 
the whole of the consideration payable for shares 
of a corporation shall not have been paid in, imd 
the assets shall be insufficient to satisfy the cla ms 
of its creditors, each holder of such shares shall 
be bound to pay on each share held by him {he- 
sum necessary to complete the amount of the par 
value of such share as fixed bv the charter of the 
company or its certificate of Incorporation, or 
such proportion of that sum as shall be required 
to satisfy the debts of the corporation, or, in flic 
case of stock without par value, this liability slijall 
be limited to the unpaid balance of the considera¬ 
tion for which such shares were issued by the cor¬ 
poration. The amounts which shall be payable ias 
hereinbefore in this Section provided may be Re¬ 
covered as provided for in Section 49 of tljis 
chapter, after writ of execution against the cor¬ 
poration has been returned unsatisfied, as pro¬ 
vided for in Section 51 of this chapter. Anything 
in this chapter to the contrary notwithstanding,; a 
holder of shares who has acquired such shares jn 
good faith without knowledge that they were npt 
paid in full or to the extent stated in the certificate 








for such shares shall not be liable either to the 
corporation or to its creditors for any amount be¬ 
yond that shown by such certificate to be unpaid 
on the shares represented thereby; and any holder 
who derives his title through such a holder and 
who is not himself a party to any fraud affecting 
the issuance of such shares shall have all the rights 
of such former holder.” 


The affidavit of merit filed by the plaintiff (P. pp. 8, 
9, 10), quotes in part Sec. 20, as amended, March 22, 
1929, as the basis of liability claimed by the plaintiff 
against the defendant in this case. The declaration 
likewise pleads as the provision of law on which the 
plaintiff bases its claim Sec. 20, as thus amended, by 
pleading that “provision of said law that when the 
whole consideration payable for the shares of a cor¬ 
poration shall not have been paid in, and the assets 


shall be insufficient 


to satisfv the claims of its credi- 
* 


tors, each stockholder shall be bound to pay on each 
share held by him the sum necessary to complete the 
amount of the par value of such share as fixed by the 
charter of the company or its certificate of Incorpora¬ 
tion, or such proportion of that sum as shall be re¬ 
quired to satisfy the debts of the company” (R. p. 3). 

Appellant's brief does not refer to Sec. 20 as 
amended in 1929, but sets forth Sec. 20 of the revised 
code of 1915 (Br. p. 16). 

It is submitted that Sec. 20 does not impose the lia¬ 
bility claimed by the appellant in any of the forms as 
it has appeared on the statute books of Delaware. 

In its amended form of 1929, the principal change 
made in the preceding 1917 Act, consists in the be¬ 
ginning where the language is “When the whole of the 
consideration payable for shares of a corporation shall 



not have been paid in.” When referring in tljiis last 
act to no par value stock, the language of the 1^17 Act 
is reenacted, to the effect that the liability should be 
limited to the unpaid balance of the consideration for 
which such shares were issued by the corporation. The 
remedies for enforcing the liability are precisely the 
same. There is then added a special provision in favor 
of holders of shares who acquired such in goodj faith, 
without knowledge that they were not paid for iin full 
or to the extent stated in the certificate for such sjhares, 
and exempting them from liability either to the cor¬ 
poration or to its creditors. | 


DELAWARE DECISIONS. | 

l 

The foregoing are the only statutory provisions of 
Delaware on this subject. A mere reading of thefn dis¬ 
closes that they do not clearly and precisely impose a 
rule of liability contrary to the “Supreme Court pule” 
which has become permanently fixed in the lawj. On 
the other hand, the latest decision by the counts of 
Delaware made on June 123, 1933, Philips v. Slojcomb, 
167 Atl., 698, p. 701, long after the Arlington jHotel 
cases had been decided, is to this effect: j 

“Section 20 (of the Act of 1929) covers those 
cases when at least two facts appear; first, that the 
assets of the company are insufficient to phy its 
creditors, and, second, that the whole considera¬ 
tion payable for shares of stock has not beenj paid 
into the companv. The statute declares that when 
the consideration for stock has not been fully paid, 
that the holder of such stock is under liability to 
pay such part of the unpaid consideration as! may 
be necessary to discharge the debts of the corpora¬ 
tion. The methods of enforcing such paynjicnts 
are set out in Section 49. 
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4 ‘Section 20 is the legislative and statutory 
adoption of certain principles of the so-called 
‘Trust Fund Doctrine.* Both by the Trust Fund 
Doctrine and by tlie express provisions of Section 
20, the unpaid portion of the consideration of 

slock on so much thereof as mav be necessarv is 

» * 

made collectible for the purpose of discharging the 
debts of an insolvent corporation.” 


Every Delaware decision with which we are fa¬ 
miliar is sustainable upon the constitutional provision 
or the “Trust Fund Doctrine/’ and none of them need 
support from the statutes. It is contended by counsel 
for the appellant that the Delaware decisions rule that 
under no circumstances, bv reason of the statutes, mav 
par value stock be issued for less than par. Such is 
not the case. 

This contention is based upon decisions in the 
Arlington Hotel Company cases. In Cooney v. Arling¬ 
ton Hotel Company, 101 Atl. 807, 11 Del. Ch. 286, de¬ 
cided bv the! Court of Chancery in 1917, there was a 
petition by a receiver for assessment upon delinquent 
stockholders. A resident holder of original stock 
which was wholly unpaid for, was alone excepted from 
the prayer. It was held that the holders of original 
bonus stock issued in consideration of future services 
(which consideration was in violation of the constitu¬ 
tional provision) were assessable. This ruling was un¬ 
doubtedly correct, as the court stated that an agree¬ 
ment between a corporation and its stockholders that 
unpaid stock shall be issued otherwise than for money 
paid or in the statutory equivalent is void. Upon ap¬ 
peal by the stockholder, the Court of Appeals of Dela¬ 
ware, in Dupont v. Ball, 106 Atl., 39, 11 Del. Ch. 430, 
held that: 
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l 

“The courts are not much concerned allout the 
history of the law respecting* the stockholders’ lia¬ 
bility for the debts of the corporation before the 
enactment of our general corporation acj. The 
learned and elaborate discussion of this Subject, 
including* the trust theory and the holdi'ng out 
theory in the briefs of counsel is interesting, but 
not very helpful. Whatever may have been the 
law before and whether the statute of tliijs state 
is simply declaratory of pre-existing law pr not, 
mv view is that the statute clearlv and exbresslv 

* w II m> 

states the stockholders’ liability to creditors to 
the extent of tlie par value of stock not paid for. 
The only troublesome question is: What proced¬ 
ure may be employed to enforce the liability?” 
(Italics supplied) 


The entire discussion of the court relates to the man¬ 
ner of enforcing the liabilitv of stockholders and|not to 

the liabilitv itself. Not only does the contentioniof the 
* 

appellant that the Courts of Delaware in these) cases 

have so interpreted the statutes of Delaware fail, but it 

is contrary to the direct statement of the Courts of that 
* 

State in the most recent case of Philips v. Sldcomb, 

already referred to. j 

The onlv difference between the “Trust Fund” lia- 

bilitv and the statutory liabilitv is that under the 
» * • 

statutory liability a creditor is entitled to the protec¬ 
tion of the rule regardless of the time when he became 
a creditor of the corporation, whereas, undef the 
“Trust Fund” theory, in the absence of statutory or 
constitutional provision, only creditors who weife, in 
fact, deceived by underpayment or non-payment could 
obtain relief. It is only dicta that may be found in 
these opinions which has a tendency to cause any 
thought of a different interpretation of the same^ In 







the Arlington Hotel cases, tlie stock under cousidera- 
• ^ ^ urt was issued at the time of the or¬ 
ganization ot the corporation, and for no consideration 
whatever . except services to he rendered in the future. 
As to this, the Court said: 


‘‘The law of this state * * * 
stock shqll not he issued without 
tion.” 


means corporate 
valid considera- 


Nowhere, in these decisions was it even 


intimated 


that at a time ot financial distress a corporation could 


not sell stock for cash at loss than par. 

In Scully v. Automobile Finance Co., 11 Del. Ch. 355, 
which is quoted from in appellant’s brief (p. 17), on a 
bill tiled by other stockholders, a corporation was en¬ 
joined from issuing common stock for absolutely no 
consideration, in violation of the provisions of the Con¬ 
stitution. In the supplemental opinion in the same 
case (109 All. 49) the same facts were involved, and 
the same conclusion was reached, and the Arlington 


Hotel cases are referred to as holding that an issuance 


of stock without payment was ultra vires. Read in 
the liirht of the facts, the quotation from the opinion of 
the court furnished by the appellant does not sustain 
Ills contention. 


The case of Rosoff v. Gilbert, 221 Fed. 986, cited in 
the Arlington case seems to be the only basis of the 
statement that stock could not be issued for less than 
par. That case involves, however, a Connecticut cor¬ 
poration, and under the Connecticut statute it is 
provided, in express terms, that every stockholder, 
whether original or subsequent, is liable for any bal¬ 
ance due on It lie stock held by him, but shall not be 
liable to creditors “if the par value of its stock has 





I 


I 


' 


been paid.” This statutory provision warranted such 
construction, if construction were necessary, tjhat stock 
could not be issued for less than par. In tbjis it dif¬ 
fered wliollv from the Delaware statutes. I 

* i 

It is clear, therefore, that the Courts of |)elaware 
have not passed upon the question here presented, 
whether it be under the Act of 1915, or under the Act 


of 1929, which is the act pleaded. j 

If any dicta found in the decisions referred to or 
if there were anv rulings bv the Delaware court on the 

* w * 

subject (which there are not) which may be| said to 
establish a rule of liability in such cases, it j is clear 
that such rule would be tantamount to judicial en¬ 
largement of an act of the Legislature as condemned 


in (dark v. Bever, supra, and, as such, would not be 
binding upon other courts. j 


The identical situation here presented with respect 
to the Delaware statutes was presented in (dark v. 
Bever, 139 U. 8. 96, where the statute of Iowa made 
stockholders individually liable to corporate creditors 
to the amount of the unpaid installments oh stock 
owned, and where the courts of Iowa had ruled that 
under such statute shareholders could be made (to com¬ 
plete the par value, but which ruling the Supreme 
Court of the United States refused to follow. 

In Thoms v. Goodman, 254 Fed. 39, 43, th<ji court 
savs: 

“The decision in Handley v. Stutz rests! essen¬ 
tially upon the classification above stated bjetwecn 
original associates and those who buy at ijts real 
value treasury stock in a going concern. ! 'When 
we come to consider the Ohio decisions, it ip clear 
that those pertaining to an original association or 
cases of the first class, cannot be taken—no matter 
what general language they use—as laying! down 
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a rule for eases of the second class so as to ob¬ 
literate the distinction which the Supreme Court 
of the United States has drawn.” 


In the case of Gray Const. Co. vs. Fantle, 253 X. 
"NV., 470, decided in 1934, the court had before it Sec¬ 
tion 8779 of tliei Revised Code of South Carolina which 
read, in part : 


“Each stockholder of a corporation is indi¬ 
vidually and personally liable for the debts of the 
corporation to the extent of the amount that is un¬ 
paid upon the stock held by him.” 


The section also provides remedies by creditors 
against “any of its stockholders that have not fully 
paid the capital stock held by him.” This statute was 
held to be merely declarators of the common law as 


to a stockholder’s liability, (p. 470) This ruling as 

pointed out by tlie court was sustained by decisions of 

the Supreme Court of Minnesota based upon the same 

statute. The court savs: * 

* 


“The statute does not purport to change the 
nature of the stockholder’s liability or create a 
liability.whore one would not have existed at the 
common law or change the burden of proof, but, in 
substance, simply makes the common law stock¬ 
holder's liability (at least of the second type and 
possibly of the third type), directly available to 
the corporation creditor rather than treating such 
liability as an asset of the corporation, (p. 470.) 


See also In re Associated Oil Co., 289 Fed., 693, 
quoted from by the court on the same page. 

The question! of the ‘‘second class” as referred to 
in Handley v. Stutz, has never been before the courts 
of Delaware. 







HISTORY OF DELAWARE LEGISLATION AND 
REASONS FOR ENACTMENT. 

In determining- the intention of the legislature of 
Delaware in enacting Sec. 20 and kindred sections, it 
will be helpful to ascertain briefly the priori law and 
its mischiefs, if any, which needed correction. 

Before the Act of 1015, the constitution jof Dela¬ 
ware, as now, prescribed the character of considera¬ 
tion for which shares of stock could be issued] namely, 
money paid, past services or property actually re¬ 
ceived. The quantum of such consideration ^vas gov¬ 
erned by the common law, which, as against creditors, 
required par payment for shares issued upon organiza¬ 
tion and par for shares issued subsequently, except in 
case of financial distress, when, in good faith and in 
the absence of fraud, the intrinsic value of tlije shares 
was the measure of the required consideration. 

Under constitutional and common law rules, the is¬ 
suance of shares in violation thereof was deemed 
fraudulent both as against dissenting stockholders and 
as against subsequent bona fide creditors. ()i|i behalf 
of dissenting stockholders and subsequent bona fide 
creditors, an acceptor of stock issued in violation of the 
above rules could be compelled to pay the difference 
between the amount actually paid and the par value of 
the shares accepted. 

11 Fletcher Cvc. Corp. Sec. 5200, 5201, 5212. (Perm. 
Ed.) ‘ . | > 

The only persons not permitted to complain pf such 
violation were existing creditors. This exclusion was 
proper, for by no process of reasoning could existing 
creditors be injured by an issuance of shares | for an 
inadequate price occurring subsequent to the extension 
of credit. Such violation created no adverse jobliga- 







tions or rights. On the other hand, any considera¬ 
tion, no matter how meagre, received by the corpora¬ 
tion, added to the assets of the corporation and to such 
extent improved the existing creditor’s chance of re¬ 
cove rv. 

11 Fletcher Cyc. Corp. 5222, p. 542; Sec. 5238. 
(Perm. Ed.j 

The only mischief resulting from the constitutional 
and common law rule lay in the inadequacy of the' 
remedies available to creditors in the event of the vio¬ 
lation of the rules referred to. This inadequacy arose 
from the fact i that the common law rule was based 
upon equitable principles and in equity alone could re¬ 
lict aim t tile acceptor of underpaid shares be had. 

11 Fletcher Fvc. Forp. Sec, 5222, 5234. 5244. (Perm. 
Ed.) 

This worked great inconvenience to creditors since 
no direct action at law was available. 

11 Fletcher Fvc. Forp. Sec. 5244. (Perm. Ed.) 

in winding up proceedings, in the home state of the 
corporation, the receiver was a chancery receiver only 
and, therefore, could not maintain an action at law for 
the recovery of the under-payments. 

11 Fletcher, Fyc. Forp. Section 5244, p. 69. (Perm. 
Ed.) 

Such chancery receiver was also without power to 
sue a shareholder in a foreign state. 


Bernheiser v. Fonverse, 206 U. S. 546; 51 Law 
Ed. 1163 (1907). 

Converse vs. Hamilton, 224 U. S. 243; 56 Law 
Ed. 749 (1912). 

See also: Metropolitan Poach Fo. vs. Freund, 
42 App. IX F. 283 (1914). 








I 

Iii many states such liability was not considered an 
asset of the corporation. A chancery receiver only 
could enforce payment and even then could nojt do so 
in a foreign court. 

Such condition demanded remedial legislation; re¬ 
quired a statute to make such liability contractual in 
nature as an incident of the shareholder’s liability and 
thus permit collection in foreign courts. j 

Such was clearly the only purpose of the Delaware 
Act. Xo new rights or liabilities were needed or were 
created. Remedies only were intended to be provided. 


11 Fletcher, Cvc. Corp. Sec. 5232, p. 571. (|Perm. 

Ed.) * | 

Feehan v. Kendrick, 32 Ida. 220; 170 Pay. 507. 

I 

| 

it is true that the Courts of Delaware have) ruled 
that by reason of the statute, existing creditors are 
permitted to share in the distribution of assessments. 
While such view is opposed to the decided weight of 
authority, it may be admitted that such conclusion can 
be fairly reached upon the ground that actual decep¬ 
tion is not essential under the statute, as was thj3 case 
under the common law. j 

It is for the foregoing reasons that the court, in 
Dupont v. Ball, 106 Atl. 39, stated: I 

“The only troublesome question is: Whal pro¬ 
cedure may be employed to enforce the liability?” 

WHICH OF THE DELAWARE ACTS IS APPLI¬ 
CABLE TO THIS CASE? 

While we do not deem this to be of great importance, 
yet we treat of same because of the inconsistency be¬ 
tween the cause of action alleged in the declaration, as 







supplemented by the affidavit of merit, and the posi¬ 
tion taken by the appellant in his brief. 

Sec. 20 of the Act of 1915, as amended in 1917, dif¬ 
fers but slightly in effect from the present act of 1929. 

Under Art. IX, Sec. 1, of the Constitution of Dela¬ 
ware, adopted in 1897, it is provided that no corpora¬ 
tion shall be “created, amended, renewed or revised 
except ’ * * under general law.” 

The first general corporation act adopted pursuant 
to the above constitutional provision went into effect 
in 1899; wasiamended on March 7, 1901, and has since 
been further amended from time to time. The Act of 
1899 and each of its amendments to date provided and 
now provide that: 


“This chapter may be amended and repealed at 
the pleasure of the legislature, but such amend¬ 


ment or repeal shall not take away or impair any 
remedy against any corporation under this chap¬ 


ter or its officers for anv liabilitv which shall have 


been previously incurred: this chapter and all 
amendments thereof shall be made a part of its 
charter of every corporation.” 

Oorp. Man. T)el., I., 2”. 


It mav be noted merelv as matter of interest and not 
• » 

of importance, that the liability of shareholders is not 
specifically saved from the effect of an amendment. 
The Lincoln Hotel Company was incorporated in 1922, 
at which time Sec. 20 of the Act of 1915, as amended in 
1917, was in effect. 

By the express provisions of Sec. 20 (1915-1917) and 
of Sections 49 and 51 of the same Act, the liability of 
shareholders! was enforceable bv a creditor in a direct 
suit against a shareholder after an unsatisfied judg¬ 
ment against the corporation. Under the General Cor- 






I 


I 

poration Act of 1899 and its several amendments, Sec¬ 
tion 20 became a part of the charter of the ijincoln 
Hotel Corporation, subject to amendment by thd legis¬ 
lature, insofar as amendments could be legallyj made 
with respect to vested or contract rights acquired 
thereunder. I 

If Sec. 20 of the 1915-1917 Act could possibly jbe un¬ 
derstood as having been construed in the Arlington 
cases as requiring par payment under all circum¬ 
stances and as furnishing the measure of liabilitv in 
chancery proceedings in cases of insolvency, wlitjre as¬ 
sessments were sought, then, under the doctrine of 
Clark v. Bever, such construction would not be Recog¬ 
nized or followed by this court. But assuming, for the 
sake of this argument onlv, that such was the meaning 
of the acts of 1915-1917 and that under them par pay¬ 
ment was required under all conditions, then the clear 
intention of the legislature, as shown by the adolption 
of the Act of 1929, was to relieve holders of par value 
shares from personal liability when the lawful con¬ 
sideration agreed to be paid for such shares, although 
less than par, had actually been paid in. Therefore, 
if the 1915-1917 Act required par payment in dvery 
case and the 1929 Act required par payment only jvhen 
the agreed consideration was not fully paid, it cjould 
be well said that the 1929 amendment reduced | and 
seriouslv affected the statutory liability to creditors, 
and since the 1917 section was a part of the chdrter 
of the Lincoln Hotel Corporation, the liability imposed 
was contractual in nature. 

13 Fletcher, Cyc. Corp. Sec. 6270, pp. 646-|650. 

(Perm. Ed.) j 

I 

And although the legislature expressly reserved |the 
right to amend at pleasure without expressly saving 


i 







the rights of creditors against shareholders, the amend¬ 
ment of 1929 under the assumption, could be said to 
have worked an impairment of their contractual rights, 
and as to creditors existing prior to 1929 would be un¬ 
constitutional. 


13 Fletcher, Cyc. 
1 Thomp. Corp. 
cited. 


Corp. Sec. 6259. (Perm. Ed.) 
(3) Sec. 441, p. 560 and cases 


Although as to creditors becoming such after the 
passage of the 1929 Act, its provisions would control. 

13 Fletcher, Cyc. Cor])., Sec. 6259. (Perm. Ed.) 


The pleadings do not disclose when the creditors ot 
the corporation became such. Appellant is entitled to 
no presumption in his favor as to the date when credits 
were extended to the corporation. The presumption of 
the constitutionality of the Act of 1929 is in defen¬ 
dant’s favor. 

12 C. J., Sec. 221, p. 791 et seq. 

And it is not to be presumed that such amendment 
of 1929 was! unconstitutional as to any creditor or in 
any respect, for courts will not presume that statutes 
are unconstitutional, and if the plaintiff insists that the 
1929 Act is unconstitutional as to creditors, he should 
plead facts which clearly make it so. 

The liability of defendant as a shareholder is not 
involved in determining constitutionality. It is the 
question of the vested right of creditors. 
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AS TO THE PROPER MEANING OF THE ACT OF 

1929 . | 

AVe admit no difference in the effect of the Acts of 
1915-1917 and the effect of the Act of 1929. Each act 

i 

is a mere statutory enactment of tlie trust fuhd rule, 
extending it, however, to embrace prior as well as sub¬ 
sequent creditors of the corporation. The principal 
contention is with respect to the language of th<p act. 

The words “the whole of the consideration payable 
for shares” can mean nothing but “the monev oir other 
consideration agreed to he paid”. If the legislature 
meant by “whole of the consideration payable” the 
par value of the shares, the latter words would have 
been used. I 

i 

“Consideration payable” meant and refers tjo that 
which was agreed to be paid, subject to any constitu¬ 
tional provision as to the form of the consideratjon ac¬ 
ceptable. This is evidenced by the fact: 

| 

(a) In Section 20 as it stood in 1917, tliej word 
“consideration” was used as meaning j price 
agreed to be paid for no par shares. Xo change in 
this respect was made by the 1929 amendment. 

(b) In the 1929 amendment of Sec. 14 d>f the 

. i 

General Corporation Laws of Delaware, authority 
was given to issue rights or options for future 
purchase of shares from a corporation, with the 
proviso that options for future purchase of par 
value shares must be at a price not less thaij par, 
thus clearly indicating that when par price }s re¬ 
quired to be paid under all circumstances, thp leg¬ 
islature so provided in unmistakable language. 

(c) Such construction is the only one sustain¬ 
able under the doctrine of Clark v. Bever. 
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Under the earlier act of 1917, the words were “When 
the whole capital stock of a corporation shall not have 
been paid in’\ This language was then used in rela¬ 
tion to the requirements of the trust fund rule. By 
\vhole capital was not meant the whole authorized num¬ 
ber of shares, but the capital stock actually issued and 
outstanding,! which, being shown upon the balance 
sheet of the corporation at its par value, would indi¬ 
cate to creditors and others that the par value thereof 
had been paid. In such case, if any single issued share 
had not been paid for fully at par value, then the 
“whole of the capital" would not have been paid, and 
as to such underpaid shares issued originally and not 
under the exceptional circumstances recognized in the 
“Supreme Court Rule”, additional payments to the 
extent of par value could be exacted in the case of sub¬ 
sequent insolvency. This was a mere statement of the 
trust fund rule in slightlv different language. Under 
the language used in the Act of 1929 (“the whole of 
the consideration payable for shares”), recipients of 
unpaid shares must respond to the extent of par in 

case of insolvencv. This meant exactlv the same thing 

» » * - 

as the language used in the 1917 Act. 

From the foregoing analysis of Sec. 20, it is clear 
that the entire historv of this section demonstrates an 
intention upon the part of the legislature of the State 
of Delaware to detract in no wise from the basic prin¬ 
ciples of the Trust Fund Doctrine, and to enlarge its 
application only for the benefit of creditors as in the 
various amendments indicated. It is our contention 
that the trust fund doctrine as announced bv the Su¬ 


preme Court of the United States is the law in Dela¬ 
ware, and that the well recognized exception thereto, 
referred to as the Supreme Court Rule, is likewise the 
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law in Delaware, and that the section in question does 
not impose absolute liability upon a shareholder in all 
circumstances to pay the difference between the agreed 
price tor his shares arid the par value thereof. 

Summarizing the entire argument in this majter, we 
submit the following (all references to Fletehej- relate 
to the Permanent Edition, Cyclopedia Corporations): 

Par value shares may he issued. j 

1. In the absence of constitutional or statuary pro¬ 
visions. 1 

1. As between a corporation and a share¬ 
holder. | 

(A) Price. i 

] 

(a) Originally at less than par. 

11 Fletcher, sec. 5200. 

(b) Subsequently at less than par. 

11 Fletcher, sec. 5200. 

(B) Form of payment. 

Money, services and labor, paift and 
future, property or notes. I 

14 (’. J. sec. I486, pg. 959, 9G0[ 

14 C. J. sec. 590, (pg. 426); 4:593; 

594; GOO. j 

7 II. C. L. sec. 219, pg. 245. j 
11 Fletcher sec. 5182; 5194. I 

2. As between shareholders and creditors, in case of 

insolvency, under “trust fund”, “frauds, or 
other theories: j 

Creditors: j 

(a) Without knowledge of underpayment. 

7. R. C. L. sec. 395, pg. 408. 
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(b) Who wore deceived thereby, which in¬ 
cludes subsequent creditors only. 

7. R. C. L. sec. 343, pg. 363. 

38 L. R. A. 494 


May require: 

(a) Original subscribers to complete their 
payments to par value. 

7. R. C. L. sec. 336, pg. 355. 

11 Fletcher sec. 5234. 

(As to distinction between “original 
subscriber” and “subsequent pur¬ 
chasers”, see: 

14 C. J. 754). 

(b) Subsequent purchasers, to complete 
their payment to par value. 

11 Fletcher sec. 5232. 

Unless issued after corporation has 
i functioned; at an agreed price, which is 
i fair under the circumstances, and in 
good faith, and in absence of fraud 
upon creditors. 


(Exception governing this case) 


11 Fletcher sec. 5200; 5203; 5236. 

14 C. J. sec. 590, pg. 428, sec. 1486, pg. 
959; 960. 

8 L R. A. (X. S.) 264. 


Clark v. Bever, 139 U. S. 96. 
Handley vs. Stutz, 139 C. S. 417. 

2 Clark on Receivers sec. 814. 
Thoms vs. Goodman, 254 Fed. 39. 




II. Statutory and constitutional provisions. \ 

The common laic rules have been changed\in Del¬ 
aware, as elsewhere f by constitutional anc\ statu¬ 
tory provisions. ! 

i 

(A) Constitutional provisions (Delaware) 

Require that the consideration fot issu¬ 
ance must be actually received. If 

» I , 

money , it must be “paid in” | 

(Such provisions do not requiije pay¬ 
ment at par value j 

Memphis v. Dow, 120 U. S. |87). 

Note: ! 

i 

1 

For various other constitutional pro- 
- visions: See 11 Fletcher sec. 518& 

Hence, in Delaware, shares jssued 
either for par or for less than pair, are 
not legally issued if the money consid¬ 
eration has not been actually pa|d in; 
and, if issued before the agreed! con¬ 
sideration has been actually received, 
the shares, I 

i 

(a) may be cancelled; or 

. 

(b) agreed consideration received; 
or 

(c) (as to creditors) the holder j may 
be required to pay par valuje, or 
complete payments to par v[ilue. 

14 0. J. sec. 615. 

11 Fletcher sec. 5232. 

(B) Statutory changes in the comlmon 
law rules with respect to the liabil- 
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lily of shareholders, to corporate 
creditors, including the following: 

(a) Prescribing the amount of considera¬ 
tion (Delaware has no such Act) and 
such statutes if not in conformity with 
the common law rule, above stated, must 
be clear and certain to be sustained. 


Clark v. Bever, 139 U. S. 96. 


(b) Imposing liabilities in addition to the 
common law liabilities. Such as double 
liability; liability for failure to observe 
some regulatory measure in the nature 
of a penalty; liability to favored classes 
of creditors, such as laborers, etc. 
(Delaware has no such Act). 


(c) Affirming the common law rules as to 

liabilitv of holders of shares issued il- 
•> 

legally; as in violation of constitutional 
provision, namely, 


that as to creditors, under-payments 
to the extent of par may be recovered. 

This liability is not in the nature of a 
penalty, but on the basis of the common 
law rule, that the contract of purchase 
being illegal, the acceptor of the shares 
mav not relv thereon, and is held to an 
implied promise to pay par value. Such 
is Section 20, and also Section 14 of 
the Delaware Act. 

Both sections 20 and 14 of the Delaware 
Act, are drawn to meet the constitutional 
requirement that the consideration for 
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shares must be “paid in” or actually re¬ 
ceived before issuance. No additional 
liability is imposed. But the liability 
being- based upon statutory provision is 
a fixed one, and, therefore, can lie en¬ 
forced for the benefit of existing a|s well 
as subsequent creditors, because Actual 
deception is not essential as is thq case 
at common law. 

i 

7 R. C. L. sec. 395, pg. 408 j 
sec. 337, pg. 357 j 

i 

I 

The added provisions of Sections 49 and 
51 of the Delaware Act are merely i|n aid 
of the enforcement of Section 20. Such 
statutes are merely declaratory of the 

• « i 

common law. I 


14 C. J. sec. 14S0, pg. 955. 

Philips v. Slocomb, 167 Atl. 698j 
(1933). 


701 


And do not prevent or create liability 
by reason of the issuance of shares at 
less than par, under the exceptional con¬ 
ditions recognized at common law. 


Thoms v. Goodman, 254 Fed. 39. 


THE DANGERS THAT WOULD FLOW FROM A 
CONSTRUCTION OF TEE DELAWARE LAWS 
AS CONTENDED FOR BY THE APPELLANT. 

Surely the Legislature of Delaware could not have 
intended that the wise rule recognized in Handleyjvs. 
Stutz should be “swept away,” as was argued onjbe- 
lialf of the plaintiff. The result of such intension 





would be to' drive awav from the State of Delaware 

% 

thousands of future corporations. It would cause 
many careful counseled existing Delaware corpora¬ 
tions to surrender their Delaware charters and incor¬ 
porate in some one of the other States, where more 
reasonable legislation prevails. 

That such'would be the result cannot be doubted. Xo 
one would invest the badly needed capital in par value 
shares of a Delaware corporation, at a discount, if in 
so doing he would thereby assume liability not only 
as to subsequent creditors of the distressed corpora¬ 
tion, but also as to then existing' creditors for whose 
benefit the investment was solicited. 

Those contemplating' future incorporation, as well 
as existing- corporations, would not subject themselves 
to a rule which in time of future distress would me he 
it impossible for them to acquire needed additional 
capital through the sale of additional shares at their 
then actual value. 

If any such drastic rule is to be promulgated in 
Delaware, it should first be declared bv its Legislature 
in unmistakable terms. 

AVe venture the assertion that the Courts of Dela¬ 
ware will not interpret their own statute, as intending* 
any such disturbing result. The (hurts of a sister 
jurisdiction ishould not be asked or expected to do so, 
particularly, before the Delaware Courts have ruled 
squarely upon the question. But even if the Courts 
of Delaware should so interpret their own statute, 
their ruling, under the autlioritv of Clark vs. Bever, 
should not be sustained. 
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AS TO THE SIMILARITY BETWEEN THE STAT¬ 
UTE OF NEW JERSEY AND THE STATUTE 
OF DELAWARE AND AS TO NEW JERSEY 
DECISIONS. j 

Plaintiff claims that Sec. 20 of the Delaware statute 
as it stood in 1917 and the earlier Act of 191ij) were 
modeled upon a similar statute of New Jersey, and 
that the highest courts of New Jersev have decided 
many times that stock was unpaid for, so far asjcredi¬ 
tors were concerned, until the whole par valine had 
been made up in money or in property. No case in 
New Jersey is cited to support such a contention under 
the facts present in this case, or which in any way re¬ 
jects the “Supreme Court Rule.” In none of the 
cases cited were there present the facts upon jwliich 
the rule is predicated. 

The plaintiff in his brief (p. 721), refers to the 
New Jersey decisions in the cases of Donald vs. 
American Smelting & Refining Co., 62 N. J. Eq.j 729; 
48 At., 771, decided in 1901; and in Eastern National 
Bank vs. American B. & T. Co., 70 N. J. Eq. 732; 68 
At., 917, decided in 1906. j 

Neither of the cases cited supports the cojnten- 
tion of the plaintiff. In Donald vs. American Smelt¬ 
ing & Refining Co., a bill was filed by a minority 
shareholder to enjoin the issuance by the corporation 
of stock for overvalued property. The rights of 
creditors were not involved. The corporation was 
not insolvent. The case dealt entirely with the |rela- 
five rights of stockholders and the corporation. j 
In the Eastern National Bank case, a bill was fled 
to wind up an insolvent New Jersey corporation. An 
assessment was made against original shareholders 
whose stock had not been fully paid. Laider the, Act 
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of 1875 of New Jersey, which was similar to the Dela¬ 
ware Act of 1915, the court held that the sole ques¬ 
tion to be decided was the status of creditors. It was 
held that under the liability imposed by the statute, 
both prior and subsequent creditors, even with the 
knowledge of the underpayment could enforce the 
statutory liability. It will be noted that in the opin¬ 
ion filed in this case, the court erroneously construed 
Handley vs. Stutz and Clark vs. Bever as having 
been decided upon original issues of stock and not 
upon shares issued when the corporation was in finan¬ 
cial distress. 

In Johnson vs. Tennessee Oil Co., 69 Atl., 788, de¬ 
cided in 1908, bv the Chancerv Court of New Jersev, 

there was involved a bill tiled in New Jersev bv credi- 

• • 

tors of an Arizona corporation against Xew Jersey 
shareholders to whom stock in the Arizona corpora¬ 
tion had been issued for property at a gross over¬ 
valuation. By statute of Arizona shareholders were 
made liable’for unpaid instalments, but the Arizona 
courts do not decide definitely that liability for over¬ 
valued property come within the Arizona statute. 

The Chancerv Court of Xew Jersev held that in the 
• • 

absence of an authoritative ruling by the courts of 
Arizona, the Xew Jersev courts were bound bv gen- 
eral equitable rulings. 

The Court of Errors and Appeals of Xew Jersey 
had before it for construction Sec. 20 of the Delaware 
Act in the case of Graham v. Fleissner, 153 Atl. 526 
(1931). In that case a Delaware corporation became 
bankrupt. In the bankruptcy proceedings holders of 
unpaid shares were assessed under Sec. 20 of the 
Delaware Act. The trustee in bankruptcy sued upon 
the decree of assessment in the State Courts of Xew 
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Jersey. Defense was made under a statute pf New 
Jersey prohibiting the maintenance of an action in 
New Jersey to enforce the statutory liability, Whether 
penal or contractual of a stockholder, created! by the 
laws of another state. The Court held that the liabil¬ 
ity under Sec. 20 of the Delaware Act was not aj “stat¬ 
utory liability' % because it did not impose a liability 
greater than that imposed at common law urnjler the 
Trust Fund" theory. In the Graham case the stock 
issued was originally issued for property greatly 
over-valued. 


o 


i i rp. 


PULL PAITH AND CREDIT TO DECREjE OF 
COURTS OF DELAWARE. 

This cannot be classified as a case in \vhi<ph the 
courts of the District of Columbia are asked tb give 
full faith and credit to a decree of the Delaware Court 
of Chancery. The decree of that court was a decree 
of assessment. The Delaware court itself hai held 
that the particular decree in this case was only, a de¬ 
cree of assessment, and the action of the coprt in 
making* the same was in the nature of an assessment 
made by a Board of directors of a corporation and 
did not in any way attempt to deprive this particular 
defendant of any defenses that he may have ip any 
suit instituted to attempt to enforce the same. | 

Shaw v. Lincoln Hotel Corp., 156 Atl. 199. 

I 

CONCLUSION. | 

i 

Appellant, in the concluding part of his brief!, at¬ 
tempts to argue that the Lincoln Hotel Corporation 
was not a going concern and, inferentially, that] the 
“Supreme Court Rule” does not apply. 
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In the first place appellant offered no evidence what¬ 
ever on tiiis point. All of the evidence came from the 
treasurer of the Lincoln Hotel Corporation, acting as 
such at the time of the sale of the stock to the defen¬ 
dant, who took the stand as a witness for the defen¬ 
dant and testified as to the dire need of money on the 
part of the corporation at the time of the sale to the 
defendant. Other evidence was offered of statements 
made by the president of the corporation, which were 
a part of the transaction itself, and, of course, admis¬ 
sible as binding the corporation. Under the law it 
was not necessary for defendant to offer this proof, 
and it was I for that reason that defendant made a 
motion for k directed verdict at the conclusion of the 
case in chief of the appellant. The burden of proof 
was upon the plaintiff to show that the defendant had 
not in good faith paid par value for his stock before 
there could be a recovery. 


Fogg v. Blair, 139 U. S. 118. 


See also: 


7 R. C. L. 419, Sec. 408, citing: 
Gocbic Investment Co. v. Iron 
Co., 78 Wise. 427. 
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